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Summary of Revisions 
 

 

 

1. Community Distributed Generation – The Program will allow applications where the 

output of the fuel cell will be credited to multiple sites. (Page 2) 

 

2. Eligible Customers and Host Sites – Terms are better defined within their own section of 

the document.  (Page 3) 

 

3. Related Projects Funding Cap – Clarifies the conditions under which the $1,000,000 

program cap will be applied.  (Page 3) 

 

4. Other minor editorial and clarifying changes were also made in addition to the above changes 

for readability purposes. 
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                                                                                    CLEAN ENERGY FUND 
STATIONARY FUEL CELL PROGRAM  

                                                                                      Program Opportunity Notice (PON) 3841 
  Total Program Funding: $15 Million 

$7.5 Million Per Year  
NYSERDA reserves the right to extend and/or add funding to the  

Solicitation should other program funding sources become available. 

Financial incentives are available to support the installation and operation of continuous-duty, stationary fuel cell 
systems at eligible host sites in New York State, with two years of funding available totaling up to $15 million. Only 
projects installed at sites where the host pays the System Benefits Charge (SBC) on the electric bill for the meter 
behind-which the fuel cell system will be installed are eligible to receive funding through this program.  In order to 
participate in PON 3841, applicants must comply with all program rules, procedures, and eligibility requirements, 
submit all required forms and supplemental documentation, and enter into a Standard Performance Agreement 
(SPA) with NYSERDA.  Applicants must also adhere to the performance measurement requirements throughout 
the term specified in the SPA.          
  
Application Submission: Applications (including any required attachments and supporting documentation) must 
be completed and submitted online at https://nyserda.seamlessdocs.com/f/FuelCell_proj_app Incomplete or 
inaccurate applications will not be accepted. Faxed or e-mailed applications will not be accepted. Proposers may 
submit Word, Excel, or PDF files (file formats include: csv, doc, docx, gif, jpeg, jpg, pdf, png, ppt, pptx, pps, ppsx, 
tif, txt, xls, xlsx, and zip).  Individual files should be 100MB or less in file size.  Proposal PDFs should be 
searchable and should be created by direct conversion from MS Word, or other conversion utility. Files should not 
be scanned.  For ease of identification, all electronic files must be named using the proposer’s entity name in the 
title of the document.   

Contact Information: All Program Questions should be directed to: Mark Mayhew, (518) 862-1090 ext. 3319, 
Mark.Mayhew@nyserda.ny.gov All Contractual Questions should be directed to: Venice Forbes, (518) 862-1090 
ext. 3507, Venice.Forbes@nyserda.ny.gov Contacting anyone other than the Designated Contacts (either directly 
by the proposer or indirectly through a lobbyist or other person acting on the proposer’s behalf) in an attempt to 
influence the procurement: (1) may result in a proposer being deemed a non-responsible offerer, and (2) may 
result in the proposer not being awarded a contract.   

* All applications must be received by 3:00 PM Eastern Time on 12/31/2019. Late, faxed, or emailed 
applications will not be accepted.  Incomplete applications may be subject to disqualification.  It is the 
proposer’s responsibility to ensure that all pages have been completed/included in the application. Please note: for 
online submission, there are required questions that you will have to answer in addition to uploading attachments 
and you should allot at least 60 minutes to enter/submit applications.  The online application system closes 
promptly at 3:00 PM, files in process or attempted edits or submission after 3:00 PM Eastern Time on the date 
above, will not be accepted.  If changes are made to this solicitation, notification will be posted on the “Current 
Opportunities” section of NYSERDA’s website (https://www.nyserda.ny.gov/Funding-Opportunities/Current-
Funding-Opportunities.aspx . 

 

Funding is on a first-come, first-served basis until all funding has been fully committed, with the caveat that no 
single OEM's equipment can be awarded more than half of the program's budget. Applications will be 
accepted through December 31st, 2019 until 3:00 pm. 

 

https://nyserda.seamlessdocs.com/f/FuelCell_proj_app
mailto:Mark.Mayhew@nyserda.ny.gov
mailto:Venice.Forbes@nyserda.ny.gov
https://www.nyserda.ny.gov/Funding-Opportunities/Current-Funding-Opportunities.aspx
https://www.nyserda.ny.gov/Funding-Opportunities/Current-Funding-Opportunities.aspx
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I. Introduction  
Through the Clean Energy Fund (CEF), NYSERDA seeks to promote the development of clean, local energy 
resources that strengthen and improve the reliability of the grid. Continuous-duty stationary fuel cells operate as 
dispatchable, ultra-clean distributed generation resources, which can relieve stress on the grid and where 
applicable, enhance the resiliency of the host site. NYSERDA’s offering will provide financial support to reduce the 
upfront costs to install and operate fuel cells, reduce energy expenses, and greenhouse gas emissions. 
 
The CEF Stationary Fuel Cell Program seeks to support the purchase, installation, and operation of continuous-
duty stationary fuel cell electric power generation equipment at eligible host sites in New York State.  The Fuel Cell 
Program is targeted at either (1) “behind the meter” generation (i.e. generation that is sited at the electric 
customer’s location, used primarily to serve the electric customer’s load at the meter behind which it is 
interconnected, and not for the purpose of significant proportions being exported to the utility grid for sale), or (2) 
for Community Distributed Generation. PON 3841 will support the installation of a large fuel cell module with a 
nameplate rating greater than 25 kW.  A “fuel cell system” may consist of one or more large fuel cell module(s) 
installed at a project site. This initiative is aimed at quickly maximizing the amount of electricity produced by fuel 
cells in New York State, and therefore addresses rapid installation and long-term operation of mature, 
commercially-available, continuous-duty fuel cell systems. NYSERDA maintains a list of fuel cell systems which 
are eligible to participate in this solicitation; for details, see Appendix E and check NYSERDA’s website for periodic 
updates to Appendix E.  
 
 
II. Program Requirements  
 
A. System Performance:  Eligibility Criteria and Incentive Payment 
Since the CEF Fuel Cell Program is aimed at electric generation, the recovery and beneficial use of heat produced 
by the fuel cell is not mandated under this program, however, to be eligible for the program, a project must be 
configured so that the fuel cell systems will have a Total System Efficiency of 45% or greater, based on the Higher 
Heating Value (HHV) of the input fuel. Applicants selecting fuel cell systems which do not meet or exceed 45% 
electrical efficiency are advised to consider maximizing the efficiency of their systems by including heat recovery 
features as an approach to meet the minimum program requirements and optimize the economic life cycle of their 
projects. Applicants will be required to submit supporting documentation as part of their application which 
demonstrates a design intent that will meet or exceed the 45% threshold. Total System Efficiency (EFFTotal) will be 
calculated by dividing the sum of the Net Useful Electric Power (P) and the Net Useful Thermal Production (Q) by 
the Total Fuel Input (F) based on HHV; as expressed in the following equation:   
 

 

All projects will be required to institute performance measurement procedures to be eligible to receive payment 
from NYSERDA. The Contractor must develop a Performance Measurement Plan (in accordance with Appendix C 
of this document) in conjunction with NYSERDA’s Agent.  The Performance Measurement Plan must be received 
and approved by NYSERDA prior to submittal (or payment) of any invoices.  The Contractor shall be responsible to 
provide the instrumentation (sensors and meters) and communications capability specified within the approved 
Performance Measurement Plan; all performance measurement activities shall be conducted in accordance with 
the approved Performance Measurement Plan. The site will be required to install and maintain on-site sensors and 
meters approved by NYSERDA or NYSERDA’s designated agent, which will be used for monitoring and data 
acquisition to confirm the amount of energy production and gas consumption.  All data acquired by NYSERDA will 
be made available to the general public. 

 

Contractors will be responsible for the purchase and installation of the necessary sensors and meters (e.g., 
revenue grade fuel and electric meters), and provide the necessary instrumentation and communications systems 
(e.g., phone lines, internet access) to monitor systems for remote data collection. If not provided by the project site, 
NYSERDA will arrange for connecting sensors and meters to data acquisition systems. Projects must provide 
monitoring data for a minimum of three consecutive years through an automated data collection and remote 

 𝐸𝐹𝐹𝑇𝑜𝑡𝑎𝑙 =
𝑃 + 𝑄

𝐹
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transfer mechanism that will compile 15-minute interval data and at least once per day transfer such data to 
NYSERDA whereat NYSERDA will make such data available to the general public by posting at 
https://der.nyserda.ny.gov/.  See Appendix C for more details. 
 
A Performance/Efficiency Incentive payment will be offered through this program for the system’s net production 
(the portion of verified fuel cell electricity generation, which exceeds the fuel cell system’s parasitic consumption) 
and may be provided to sites that meet the efficiency criteria in the year subsequent to commissioning. 
Performance/Efficiency Incentives are offered based on verified net kWh of generation.  
 

Fuel cell systems installed under PON 3841 must operate at an annual capacity factor of 50% or greater and at 
total system efficiency of 45% or greater based on HHV to be eligible for the Performance/Efficiency Incentive. 
Annual Capacity Factors (ACF) will be determined by dividing the net output of the fuel cell system during a one-
year period by the maximum rated output (nameplate rating) of the fuel cell times 8760 hours per year; as 
expressed in the following equation:  
 

       where; 

Actual Net Annual Output is the total verified electrical energy delivered by the fuel cell system to the site per year 
(i.e. fuel cell stack production minus parasitic consumption) 

 
 
B. Eligible Customers and Host Site 
 
The Fuel Cell Program is targeted at “behind the meter” generation (i.e. generation that is sited at the electric 
customer’s location, used primarily to serve the electric customer’s load  (1) at the meter behind which it is 
interconnected, and not for the purpose of significant proportions being exported to the utility grid for sale), or (2) 
for Community Distributed Generation.  The Project Site is where the fuel cell is located. 
 
The Host is the owner or tenant of the Project Site, who pays the SBC Program Surcharge.  The fuel cell system 
must be installed behind an electric meter, where the accompanying utility account include the SBC Program 
Surcharge. 
 
For Community Distributed Generation (CDG) projects, the CDG Host must also meet the requirements mandated 
in the most current version of the electric utility’s tariff filing with the Public Service Commission. In addition, the 
CDG project must also meet all the required conditions specified in said tariff. 
 
Project Funding Cap:  $1 million per project. 
 
Related Projects Funding Cap:  $1 million in aggregate total for a batch of related projects.  A batch of related 
projects could consist of but is not limited to projects in a given building serving different utility meters.  A batch of 
related projects could consist of but is not limited to projects in different buildings all located at a destination 
grouping such as a college campus or a shopping center or an industrial park.  A batch of related projects could 
consist of but is not limited to projects operating in a Community Distributed Generation format that are owned 
and/or developed and/or operated and/or managed by a particular entity or by numerous entities that are related 
entities (related entities include but are not limited to those with a significant extent of common ownership and/or a 
significant extent of common management team).  Related applications, even if submitted at different times 
throughout the term of this program, may nevertheless still be considered to represent a batch of related projects. 
 
Eligibility Note 1: Third Party Ownership  
Under a third-party ownership scenario, contractors that meet the eligibility requirements included in this 
solicitation may be permitted to build, own, and operate a fuel cell project at an eligible host site, if the Host pays 
the SBC surcharge on the electric meter behind-which the fuel cell system will be installed and if the contractual 
relationship between the Host and the third party clearly indicates that the entire incentive payment is being 

8760xratingNameplate

OutputAnnualNetActual
ACF =
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passed on to the Host (or in the case of CDG, documentation showing that the entire incentive payment is being 
passed on to the CDG-membership satellite accounts). 
 
 
C. Incentives 
 
Maximum Total Project Incentive: The Maximum Total Project Incentive is the sum of the Total Base Incentive 
plus all eligible Bonus Incentives.  Bonus Incentives are calculated based on the Total Base Incentive. The 
Maximum Total Project Incentive shall not exceed $1,000,000 regardless of system size or qualification for Bonus 
Incentives.   
 
Base Incentive: Fuel cell systems installed to operate in parallel with the electric grid will be eligible to receive 
incentives of $1,000 per kW of installed capacity not to exceed the Maximum Total Project Incentive cap. 
 
Grid Independent Incentive: NYSERDA strongly encourages the installation of distributed generation resources 
that are capable of grid independent operation. Fuel cell systems installed under PON 3841 that are configured to 
run in the event of a grid outage will be eligible to receive a grid independent operation/standalone capability 
incentive of $500 per kW of installed capacity or the remainder of the Maximum Total Project Incentive cap, 
whichever is less. For installations with islanding capability, the Contractor shall demonstrate the actual operation 
of the fuel cell system in grid-parallel mode, its transition to and operation in stand-alone mode where it actually 
serves the facility to the fullest extent intended, and its transition back to and operation in grid-parallel mode. 
 
Total Base Incentive: The Total Base Incentive is the sum of the Base Incentive plus the Grid Independent 
Incentive, if applicable. Any eligible Bonus Incentive will be calculated based on the Total Base Incentive. Total 
incentives for any project may not exceed the Maximum Total Project Incentive cap of $1 million. 
 
Bonus Incentives 
 

Downstate Differential Incentive: The Total Base Incentive will be increased by 10% for fuel cell systems 
installed in the Downstate region of NY State. The incentive regions are defined as: 

▪ Upstate – Customer sites located in the area of the State north and west of Westchester County. 
▪ Downstate – Customer sites located in New York City and Westchester County 

 
Target Zone Incentive (Consolidated Edison Territory Only): 
CHP Target Zones have been established by Consolidated Edison for load service areas of particular interest 
and will also be applied to fuel cell projects installed via this solicitation. Each of these Target Zones has been 
assigned a target year. If a project site is within a Target Zone based on the Consolidated Edison Target Zone 
map that is in effect as of the date of application approval by NYSERDA, an additional bonus equal to 25% of 
the Total Base Incentive of the Fuel Cell Program incentive will be paid as part of the final invoice, provided the 
fuel cell system is fully operational prior to May of the target year and the total Fuel Cell Program incentive 
does not exceed $1.0 million. Information about Target Zones, and maps showing their locations, can be found 
at: https://www.coned.com/en/save-money/using-private-generation-energy-sources. The Target Zone maps 
may be updated frequently. Sites appearing on a map in close proximity to the border of a Target Zone may be 
subject to confirmation by Consolidated Edison whether the site is in fact within the Target Zone. 
 
Critical Infrastructure Incentive: Critical infrastructure are those systems and assets so vital to the state that the 
disruption, incapacitation or destruction of such systems or assets, could jeopardize the health, safety, welfare 
or security of the state, its residents or its economy, including sites that are designated to be an official “facility 
of refuge” (as recognized by the American Red Cross or the local Office of Emergency Management). 
Examples of critical infrastructure include, but are not limited to:  

▪ Hospitals and nursing homes  
▪ Public safety facilities (police, fire, emergency medical services, emergency management, dispatch 

center or public safety answering point)  
▪ Communications facilities (broadcasting, telecommunications)  
▪ Utilities (water, wastewater treatment)  

https://www.coned.com/en/save-money/using-private-generation-energy-sources
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▪ Food and medicine warehousing and distribution centers (supermarkets, pharmacies) 
 
The Total Base Incentive will be increased by 25% for fuel cell systems installed to support critical 
infrastructure provided that the electric and/or thermal output of the fuel cell benefits that portion of the 
building(s) designated as critical infrastructure and that the fuel cell system is configured to run during a grid 
outage. 
 
Community Microgrid Incentive: NY Prize seeks to support the development of community grids connected to 
multiple, uniquely owned/controlled buildings that act as a group of interconnected loads and distributed 
energy resources, lie within a clearly defined electrical boundary and act as a single controllable entity, which 
can connect and disconnect from the surrounding utility grid and operate in both grid-connected or island 
mode, and encompassing no less than one facility providing a critical service to the public. The Total Base 
Incentive will be increased by 25% for fuel cell systems installed with Grid Independent capability to support at 
least the Critical Infrastructure component of a Community Microgrid. 

 
 
Incentive Payment Schedule: 
 

Milestone 1: Capacity Incentive: 50% of the Maximum Total Project Incentive will be paid when: 
▪ The Performance Measurement Plan has been approved by NYSERDA and NYSERDA’s Agent 
▪ The fuel cell system is fully installed, including interconnections to building systems, and written 

permission to operate the system has been obtained from the utility and submitted to the NYSERDA 
project manager 

▪ The fuel cell system is fully commissioned and operational and reporting data to the NYSERDA Distributed 
Energy Resources website, 

▪ An Installation Report, including a detailed cost breakdown, has been accepted by the NYSEDA project 
manager 

▪ Documentation to substantiate any claims for Bonus Incentives (including demonstration of transitioning to 
and back from Grid Independent operation, if applicable) has been accepted by the NYSERDA project 
manager 

▪ A copy of the final interconnection agreement between the host and the utility has been submitted to the 
NYSERDA project manager 

▪ A post-installation site inspection has been completed by NYSERDA or NYSERDA’s agent 
 

Milestone 2: Performance/Efficiency Incentive: The fuel cell system must achieve full operation within 15 
months of the NYSERDA contract effective date in order to be eligible for disbursement of the Milestone 2 
payment, and if so the remaining 50% of the Maximum Total Project Incentive will be paid when: 
▪ The fuel cell system has completed one year of operation subsequent to the date of commissioning and 

has met the minimum capacity factor and efficiency requirements for PON 3841 
▪ A performance report detailing the operational data for one year subsequent to the date of commissioning 

and calculations showing that the fuel cell system has met the minimum capacity factor and efficiency 
requirements for PON 3841 has been accepted by the NYSERDA project manager 

 
The Incentive Calculator: The CEF Fuel Cell Program Incentive Calculator (Appendix A) can be used to calculate 
the incentive that will be available for a particular fuel cell system design at a specific site.  Note: The Incentive 
Calculator is only to be used to obtain an estimate of the Fuel Cell Program Incentive applicable to a proposed 
project. NYSERDA takes no responsibility for errors or misinterpretations resulting from its use. NYSERDA will 
review each application, and in its sole discretion, assign the appropriate incentive. 
 

CEF Stationary Fuel Cell System Incentive Summary 
 
Definitions: Fuel cell modules greater than 25 kW 
CEF Program Funding Allocation:  $7.5 million per year for 2 years 
Project Funding Cap:  $1 million per project.   
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Related Projects Funding Cap:  $1 million in aggregate total for a batch of related projects.  A batch of related 
projects could consist of but is not limited to projects in a given building serving different utility meters.  A batch of 
related projects could consist of but is not limited to projects in different buildings all located at a destination 
grouping such as a college campus or a shopping center or an industrial park.  A batch of related projects could 
consist of but is not limited to projects operating in a Community Distributed Generation format that are owned 
and/or developed and/or operated and/or managed by a particular entity or by numerous entities that are related 
entities (related entities include but are not limited to those with a significant extent of common ownership and/or a 
significant extent of common management team).  Related applications, even if submitted at different times 
throughout the term of this program, may nevertheless still be considered to represent a batch of related projects. 
 
Base Incentive: 

▪ Fuel Cells: $1,000 per kW not to exceed the Maximum Total Project Incentive cap. 
 
Grid Independent Operation/Standalone Capability Incentive: 

▪ Additional $500 per kW of installed capacity or the remainder of the Maximum Total Project Incentive cap, 
whichever is less. 

 
Total Base Incentive: 

▪ Sum of the Base Incentive and the Grid Independent/Standalone Capability Incentive not to exceed the 
Maximum Total Project Incentive cap. 

 
Downstate Differential Incentive: 

▪ Additional 10% of the Total Base Incentive as calculated by the CEF Fuel Cell Incentive Calculator or the 
remainder of the Maximum Total Project Incentive cap, whichever is less. 

 
Consolidated Edison Target Zone Incentive: 

▪ Additional 25% of the Total Base Incentive as calculated by the CEF Fuel Cell Incentive Calculator or the 
remainder of the Maximum Total Project Incentive cap, whichever is less. 

 
Critical Infrastructure Incentive: 

▪ Additional 25% of the Total Base Incentive as calculated by the CEF Fuel Cell Incentive Calculator or the 
remainder of the Maximum Total Project Incentive cap, whichever is less. 

 
Community Microgrid Incentive: 

▪ Additional 25% of the Total Base Incentive as calculated by the CEF Fuel Cell Incentive Calculator or the 
remainder of the Maximum Total Project Incentive cap, whichever is less. 

 
Maximum Total Project Incentive: 

▪ Sum of the Total Base Incentive and all eligible Bonus Incentives, not to exceed $1 million. 
 
D. Eligibility: 
To participate in PON 3841 CEF Stationary Fuel Cell Program, the following criteria must be met: 

▪ Only new generation equipment purchased or installed under a fully-executed PON 3841 CEF Fuel Cell 
Program Standard Performance Agreement will be eligible for the program; 

▪ Fuel cell modules must be greater than 25 kW; 
▪ Project sites must be located at eligible host sites in New York State, and must be positioned at the site at 

an elevation above the 500-year floodplain; 

• If the site is located within a 500-year flood zone as shown on an approved or proposed FEMA 
flood zone map, then the fuel cell system, including all components required for proper operation 
(pumps, controls, switch gear, etc.) must be located above the expected 500-year flood level. 
NYSERDA may wave this requirement on a case-by-case bases for sites located within a 500-
year flood zone, but outside of a 100-year flood zone if a flood mitigation plan acceptable to 
NYSERDA is provided. 

▪ Projects must be located at sites where the Host pays the NYS SBC Program Surcharge on the electric 
meter behind-which the fuel cell system will be installed  
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▪ Fuel cell electricity must be generated and used primarily by the Host behind the meter to which it is 
interconnected, or in a Community Distributed Generation arrangement. 

Fuel cell systems must: 
▪ Consist of commercially-available technologies as listed at Appendix E, 
▪ Be warranted for continuous-duty for three consecutive years by the original equipment vendor, and 
▪ Have a detailed maintenance agreement with a factory service provider for the duration of the three-year 

warranty period. 
Applications must include: 
▪ A signed contract between the Host and the project developer (including a chain of contracts extending to 

the Fuel Cell OEM, if different than the project developer), showing the full team’s readiness and 
willingness to proceed contingent upon receiving an award from NYSERDA under PON 3841. 

▪ An analysis showing that the fuel cell system design intent is forecasted to achieve 45% or greater Total 
System Efficiency, based on the HHV of the input fuel and a Capacity Factor of 50% or greater. 

▪ An analysis of the expected operation and performance of the proposed fuel cell system based on the 
8760-hour load profile including monthly (12 consecutive months) and annual performance estimates, 
including: 

• operating efficiency, 

• fuel input, net electric (kWh) output (i.e. less parasitic electric use),  

• thermal energy generated,  

• thermal energy usable, and  

• run hours.  
▪ A copy of 12 consecutive months utility bills for the host site 
▪ A site plan showing the intended placement of the fuel cell system and affirming that it will be placed 

above the 500-year floodplain. 
▪ An installation schedule showing delivery dates for major components and full operation within 15 months 

of the NYSERDA contract’s Effective Date. 
▪ A list of all permits and approvals required. 
▪ Electric interconnect application submitted, and a Preliminary Determination and Cost Estimate for the 

Coordinated Electric System Interconnection Review (CESIR) received from the electric utility. 
▪ Preliminary determination of gas availability from the gas utility, if the fuel cell system will be fueled by 

pipeline natural gas.  
▪ All proposals must include a completed and signed Part 1 SEQR Short Environmental Assessment Form 

(Appendix G). 
Applicants, contractors and Hosts must comply with all applicable: 
▪ Federal, State and Local codes, rules, and regulations; 
▪ Federal, State and Local permitting requirements; and 
▪ Federal, State and Local emissions limits 

 
E. Limitations: 
Incentives will only be paid for systems installed as approved by NYSERDA.  Any system modifications or 
equipment changes must be approved by NYSERDA in writing before a system is installed.  Failure to get 
NYSERDA approval on any and all modifications may result in revocation of the incentive reservation or 
nonpayment of the incentive.   
 
The purpose of NYSERDA’s CEF Fuel Cell Program is to support the installation of customer generation that will 
produce electricity primarily for use by that customer or via a CDG mechanism.  Consistent with this purpose, this 
program limits the size (kW) of the fuel cell electric generation system that can be installed.  Systems shall be 
sized such that the expected annual energy produced (kWh/year) by the system will not exceed 110% of the 
Host’s grid-supplied electric energy usage per year of the meter to which the fuel cell system is interconnected 
(therefore, in a “behind the meter” configuration, aggregation of meters for the purpose of justifying a system size 
is not permitted under this program). For CDG applications, the system shall be sized such that the expected 
annual energy produced (kWh/year) by the system will not exceed that of the CDG Host and the CDG Satellites 
proposed with their utility CDG application.  For sites that do not have 12 months of electric consumption, or that 
are increasing their electric use, an estimated energy use analysis may be used to predict that usage. . 
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III. Application Requirements  
 
Processing of Applications 
Applications (including any required attachments and supporting documentation) must be completed and 
submitted online at https://nyserda.seamlessdocs.com/f/FuelCell_proj_app  Only projects installed at sites where 
the electric customer pays the System Benefits Charge (SBC) on the electric bill for the meter behind-which the 
fuel cell system will be installed are eligible to receive funding through this program. In order to participate in PON 
3841, applicants must comply with all program rules, procedures, and eligibility requirements, submit all required 
forms and supplemental documentation, and enter into a Standard Performance Agreement (SPA) with 
NYSERDA.  Applicants must also adhere to the performance measurement requirements throughout the term 
specified in the SPA. 
 
Be sure to have all required information with you before completing this application, since you will not be able to 
save partially completed applications. If you wish to have any information submitted as part of this application 
treated as proprietary or confidential, you must include a written request to except it from disclosure, including a 
written statement of the reasons why the information should be excepted. See Public Officers Law and the 
associated regulations. However, NYSERDA cannot guarantee the confidentiality of any information submitted. 
Your written request must be uploaded in the Uploads Section, under Confidentiality.  
 
You will receive a tracking number and confirmation on your screen to print or save after you have submitted the 
application, this will establish your position in the queue if and only if your submittal is full and complete. However, 
if your submittal is incomplete, it will be rejected, and you will need to re-submit the application in its entirety and 
upon doing so you will receive a new tracking number and position in the queue. 
 
NYSERDA anticipates that there will be more requests for funds under PON 3841 than there are funds available, 
and therefore establishes the following rigid procedure for establishing and managing a queue of applicants. 
 
a) An application will be entered into the rear of the queue when NYSERDA deems the application to be full and 
complete.  Full and complete applications will be entered into the queue in the order that they are received as 
determined by fuel cell application number and the date and time stamp on the completed application. If an 
application had previously been deemed by NYSERDA to be deficient, the new application number and the date 
and time stamp of receipt of the supplemental application materials that resolve such deficiencies will be used to 
determine its order in the queue. 
 
b) NYSERDA has an interest in promoting diversity of equipment in the program, therefore, no single original 
equipment manufacturer’s (OEM) product line may be awarded more than 50% of the total program budget. 
NYSERDA will accept applications for fuel cell systems within each OEM’s product line, regardless of vendor, until 
the total amount of funds requested for fuel cell systems within any single OEM’s product line is equal to 50% of 
the total program budget. Once NYSERDA receives enough full and complete applications that the total amount of 
funds requested for fuel cell systems within any single OEM’s product line equals 50% of the total program budget, 
NYSERDA will no longer accept applications involving equipment from that OEM. 
 
c) If an application from within an OEM’s product line, which is requesting up to 50% of the program budget, 
cannot proceed and withdraws from the program, NYSERDA will resume accepting applications from that OEM’s 
product line up to the 50% program budget limit. However, funds from the withdrawn application will be allocated to 
the next eligible full and complete application(s) in the queue regardless of OEM. 
 
d) When NYSERDA determines that an application is full and complete, and sufficient funds are available and 
have been set aside, NYSERDA will issue the applicant an SPA. The applicant will then have 30 days to return the 
signed SPA to NYSERDA.  
 
NYSERDA will promptly review applications and supplemental application materials in the order that they are 
received, and applications deemed full and complete in their “as received” form will be entered into the queue in 
the order the application was received.  Deficient or incomplete applications will not be accepted or entered into 

https://nyserda.seamlessdocs.com/f/FuelCell_proj_app
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the queue. Deficient or incomplete applications that have been rejected will be invited to reapply to the program 
once they are full and complete (at which point the applicant will be placed at the rear of the queue). 
 
Applicants should be “ready to go” when submitting their application so that the applicant will be capable of 
complying with the thirty (30) day requirement to submit a signed contract with NYSERDA for the installation of the 
fuel cell system as proposed. 
 
State Environmental Quality Review Act (SEQR) 
NYSERDA is required under SEQR to consider the environmental implications of all funded projects. All proposals 
must include a completed SEQR Short Environmental Assessment Form (Appendix G). 
 
Coordination of Public/Utility Funding 
If a project to install a fuel cell system is awarded other public grant funding and/or utility incentive funding, 
NYSERDA may reduce the incentive amount with the intent that total public/utility funding, including NYSERDA’s 
incentive, will not exceed 100% of the total project cost. The Applicants must inform NYSERDA’s project manager 
of all pending and awarded public grant funding and utility incentives related to the project. 
 
    
IV. GENERAL CONDITIONS 
 
Proprietary Information - Careful consideration should be given before confidential information is submitted to 
NYSERDA as part of your proposal.  Review should include whether it is critical for evaluating a proposal, and 
whether general, non-confidential information, may be adequate for review purposes.  

The NYS Freedom of Information Law, Public Officers law, Article 6, provides for public access to information 
NYSERDA possesses.  Public Officers Law, Section 87(2)(d) provides for exceptions to disclosure for records or 
portions thereof that "are trade secrets or are submitted to an agency by a commercial enterprise or derived from 
information obtained from a commercial enterprise and which if disclosed would cause substantial injury to the 
competitive position of the subject enterprise."  Information submitted to NYSERDA that the proposer wishes to 
have treated as proprietary, and confidential trade secret information, should be identified and labeled 
"Confidential" or "Proprietary" on each page at the time of disclosure.  This information should include a written 
request to except it from disclosure, including a written statement of the reasons why the information should be 
excepted.  See Public Officers Law, Section 89(5) and the procedures set forth in 21 NYCRR Part 501 
https://www.nyserda.ny.gov/About/-/media/Files/About/Contact/NYSERDA-Regulations.ashx.  However, 
NYSERDA cannot guarantee the confidentiality of any information submitted. 

Omnibus Procurement Act of 1992 - It is the policy of New York State to maximize opportunities for the 
participation of New York State business enterprises, including minority- and women-owned business enterprises, 
as bidders, subcontractors, and suppliers on its procurement Agreements. 

Information on the availability of New York subcontractors and suppliers is available from: 
 
 Empire State Development 
 Division for Small Business  
             625 Broadway 

             Albany, NY 12207 
 
A directory of certified minority- and women-owned business enterprises is available from: 
 
 Empire State Development 
 Minority and Women's Business Development Division 
             625 Broadway 

             Albany, NY 12207 
 

https://www.nyserda.ny.gov/About/-/media/Files/About/Contact/NYSERDA-Regulations.ashx
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State Finance Law sections 139-j and 139-k - NYSERDA is required to comply with State Finance Law sections 
139-j and 139-k.  These provisions contain procurement lobbying requirements which can be found at 
https://online.ogs.ny.gov/legal/lobbyinglawfaq/default.aspx . Proposers are required to answer questions during 
proposal submission, which will include making required certification under the State Finance Law and to disclose 
any Prior Findings of Non-Responsibility (this includes a disclosure statement regarding whether the proposer has 
been found non-responsible under section 139-j of the State Finance Law within the previous four years).  

Tax Law Section 5-a - NYSERDA is required to comply with the provisions of Tax Law Section 5-a, which requires 
a prospective contractor, prior to entering an agreement with NYSERDA having a value in excess of $100,000, to 
certify to the Department of Taxation and Finance (the "Department") whether the contractor, its affiliates, its 
subcontractors and the affiliates of its subcontractors have registered with the Department to collect New York 
State and local sales and compensating use taxes. The Department has created a form to allow a prospective 
contractor to readily make such certification. See, ST-220-TD (available at   
http://www.tax.ny.gov/pdf/current_forms/st/st220td_fill_in.pdf).  Prior to contracting with NYSERDA, the prospective 
contractor must also certify to NYSERDA whether it has filed such certification with the Department.   
The Department has created a second form that must be completed by a prospective contractor prior to contacting 
and filed with NYSERDA. See, ST-220-CA (available at 
http://www.tax.ny.gov/pdf/current_forms/st/st220ca_fill_in.pdf). The Department has developed guidance for 
contractors which is available at http://www.tax.ny.gov/pdf/publications/sales/pub223.pdf . 

Contract Award - NYSERDA anticipates making multiple awards under this solicitation. NYSERDA may request 
additional data or material to support applications.  NYSERDA will use the Sample Agreement to contract 
successful proposals. NYSERDA expects to notify applicants in approximately one week from the date of receipt of 
an application whether your application has been selected to receive an award. NYSERDA may decline to contract 
with awardees that are delinquent with respect to any obligation under any previous or active NYSERDA 
agreement. 

Accessibility Requirements - If awardees from this solicitation will be posting anything on the web, or if the 
awardee will produce a final report that NYSERDA will post to the web, the following language must be 
included.   NYSERDA requires contractors producing content intended to be posted to the Web to adhere to New 
York State’s Accessibility Policy.  This includes, but is not limited to, deliverables such as:  documents (PDF, 
Microsoft Word, Microsoft Excel, etc.), audio (.mp3, .wav, etc.), video (.mp4, .mpg, .avi, etc.), graphics (.jpg, .png, 
etc.), web pages (.html, .aspx, etc.), and other multimedia and streaming media content.  For more information, 
see NYSERDA's Accessibility Requirements. 

Limitation - This solicitation does not commit NYSERDA to award a contract, pay any costs incurred in preparing 
a proposal, or to procure or contract for services or supplies.  NYSERDA reserves the right to accept or reject any 
or all proposals received, to negotiate with all qualified sources, or to cancel in part or in its entirety the solicitation 
when it is in NYSERDA's best interest. NYSERDA reserves the right to reject proposals based on the nature and 
number of any exceptions taken to the standard terms and conditions of the Sample Agreement. NYSERDA 
reserves the right to disqualify proposers based upon the results of a background check into publicly available 
information and the presence of a material possibility of any reputational or legal risk in making of the award. 

Disclosure Requirement - The proposer shall disclose any indictment for any alleged felony, or any conviction for 
a felony within the past five years, under the laws of the United States or any state or territory of the United States, 
and shall describe circumstances for each.  When a proposer is an association, partnership, corporation, or other 
organization, this disclosure requirement includes the organization and its officers, partners, and directors or 
members of any similarly governing body.  If an indictment or conviction should come to the attention of NYSERDA 
after the award of a contract, NYSERDA may exercise its stop-work right pending further investigation, or 
terminate the agreement; the contractor may be subject to penalties for violation of any law which may apply in the 
particular circumstances.  Proposers must also disclose if they have ever been debarred or suspended by any 
agency of the U.S. Government or the New York State Department of Labor. 
 
 
 

https://online.ogs.ny.gov/legal/lobbyinglawfaq/default.aspx
http://www.tax.ny.gov/pdf/current_forms/st/st220td_fill_in.pdf
http://www.tax.ny.gov/pdf/current_forms/st/st220ca_fill_in.pdf
http://www.tax.ny.gov/pdf/publications/sales/pub223.pdf
https://www.nyserda.ny.gov/-/media/Files/About/Style-Guide/ADA-Accessibility-Requirements.pdf
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V. Appendices: 
Appendix A: Incentive Calculator 
Appendix B: Sample Standard Performance Agreement 
Appendix C: Performance Measurement Requirements 
Appendix D: Project Installation Report Requirements 
Appendix E: List of Eligible Fuel Cell Modules by Manufacturer Make and Model 
Appendix F: Instructions to Manufacturers of Fuel Cells – How to Request Addition of Your Equipment to the List of         

Eligible Fuel Cells  
Appendix G: SEQR Short Environmental Assessment Form 
 
 
VI Attachments: 
Attachment A: Proposal Checklist 
Attachment B: Disclosure of Prior Findings of Non-Responsibility 



NYSERDA CEF Fuel Cell Program - PON 3841
Appendix A: Incentive Calculator

This tool is provided as an incentive estimator.  Final project incentive will be confirmed by NYSERDA at the time of application.

Please enter the information requested in the highlighted yellow cells

200 kW

Yes Yes or No

$200,000 Base Incentive ($1000/kW)

$100,000 Grid Independent Capability Incentive ($500/kW)

$300,000 Total Base Incentive (TBI)*

Yes Yes or No

$30,000 Downstate Differential Incentive (+10% of TBI)

Yes Yes or No

$75,000 ConEd Target Zone Incentive (+25% of TBI)

Yes Yes or No

$75,000 Critical Infrastructure Incentive (+25% of TBI)

No Yes or No

$0 Community Microgrid Incentive (+25% of TBI)

$480,000 Maximum Total Incentive (MTI)*

*The Maximum Total Incentive for any project is $1,000,000 regardless of system size or qualification for Bonus Incentives

$240,000

$240,000

Milestone 1: Capacity Incentive

Milestone 2: Performance/Efficiency Incentive

Base Incentives

Aggregate Nameplate Capacity

Grid Independent Capability?

Is the installation site located downstate?*

Is the installation site located in a ConEd Target Zone?*

Bonus Incentives

Is the installation site part of a Community Microgrid?*

Is the installation site considered Critical Infrastructure?*



 
 

APPENDIX B: SAMPLE STANDARD PERFORMANCE AGREEMENT 

 
 
 

Clean Energy Fund 
 

Fuel Cell Program (PON 3841) 
 

STANDARD PERFORMANCE   
AGREEMENT 

 
 

BETWEEN 
 

NEW YORK STATE RESEARCH AND DEVELOPMENT 
AUTHORITY 

 
AND  

 

[CONTRACTOR] 
Agreement # 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 

TABLE OF CONTENTS 
 

ARTICLE 1: DEFINITIONS 

 ARTICLE 2: PROJECT ORGANIZATION 

 ARTICLE 3: PROCUREMENT; INSTALLATION 

 ARTICLE 4: PERFORMANCE MEASUREMENT  

 ARTICLE 5: PAYMENTS 

 ARTICLE 6: FORCE MAJEURE 

 ARTICLE 7:  TERMINATION 

 ARTICLE 8:  THIS SECTION HAS BEEN REMOVED 

 ARTICLE 9: INDEMNIFICATION 

 ARTICLE 10: INSURANCE 

 ARTICLE 11: WARRANTIES AND GUARANTEES 

 ARTICLE 12: COMPLIANCE WITH CERTAIN LAWS 

 ARTICLE 13: PUBLICITY 

 ARTICLE 14: MISCELLANEOUS 

 ARTICLE 15: FREEDOM OF INFORMATION 

 

 

LIST OF ATTACHMENTS 

 Exhibit A: Maximum Total Incentive 
 Exhibit B: Standard Terms and Conditions for All NYSERDA Agreements 
 Exhibit C: Prompt Payment Policy Statement  
 Exhibit D: Proposal Checklist 
 Exhibit E: Project Installation Report Requirements 
 Exhibit F: Performance Measurement Requirements 



AGREEMENT 
 
 This Standard Performance Agreement (hereinafter referred to as the "Agreement") by and between the New 
York State Energy Research and Development Authority (hereinafter referred to as "NYSERDA") with its principal 
office located at 17 Columbia Circle, Albany, New York, 12203-6399, and [Contractor], (hereinafter “Contractor”) with 
offices located at [Location], shall become effective on the date of NYSERDA’s signature (“Effective Date”).  
NYSERDA and the Contractor may be individually referred herein as a "Party" and collectively as the "Parties." 
 
In consideration of the mutual promises and agreements herein expressed, NYSERDA and the Contractor hereby 
agree as follows: 
  
ARTICLE 1:  DEFINITIONS 
 
 §1.1.  Definitions.  Unless the context otherwise requires, the terms defined below shall have, for all purposes of 
this Agreement, the respective meanings set forth below, the following definitions to be equally applicable to both the 
singular and plural forms of any of the terms defined. 
 
 Agreement:  This Standard Performance Agreement, including Exhibits A (Maximum Total Incentive), B 
(Standard Terms and Conditions), C (Prompt Payment Policy Statement), D (Proposal Checklist), E (Project 
Installation Report Requirements), F (Performance Measurement Requirements), and NYSERDA PON 3841 as 
published by NYSERDA in 2018 and subsequently updated in 2019, which is incorporated herein and made part 
hereof as though herein set forth in full. 
 
 Application Package: The Contractor’s submission to NYSERDA containing the items listed in Section C of PON 
3841 requesting incentives through a Standard Performance Agreement. 
 
 As-built drawings: The final Site Plan, which is comprised of schematic and Plan View Drawings, showing the 
installed and commissioned system.  The As-built drawings must be included in the Project Installation Report. 
 
 Capacity Factor: The net annual output of the fuel cell system delivered to the Project Site divided by the 
maximum (nameplate) rated output times 8760 hours per year. 
 
 Contractor: The Customer or third party who is submitting the Application Package and a party to this 
Agreement.  
 
 Customer:  A Host, who is the owner or tenant of the encompassing building, property, or adjacent or contiguous 
properties of the Project Site. 
 
 Effective Date: The date on which this Agreement becomes valid.  It is also the date on which NYSERDA signed 
this Agreement. 
 
 Host:  The owner or tenant of a Project Site and who pays the SBC Program Surcharge. 
 
 Installation and Commissioning:  The completion of construction of the fuel cell system, interconnection of the 
system with the utility grid, at least one month of satisfactory operation of the system according to its design intent, 
and demonstration of the ability to upload information to NYSERDA’s Distributed Energy Resources Website. 
 
 Installation Phase:  The phase of the Standard Performance Agreement that includes Procurement, developing 
the Performance Measurement Plan, Installation and Commissioning, and submitting the Project Installation Report. 
 
 Maximum Total Incentive: The dollar amount listed in Exhibit A of this Agreement, representing the maximum 
amount payable under this Agreement. 
 
 Performance Measurement: The process of monitoring, measuring, and verifying the electrical energy generated 
by the fuel cell system, upon commencement of the Performance Phase of the Project. 
 
 Performance Phase:  The final phase of this Agreement that commences on the date upon which the Contractor 
begins providing performance data for upload to NYSERDA’s DER Website, and continues for three consecutive 
years from that date. 
 



 Performance Report: A report submitted to NYSERDA detailing the operational data for one year subsequent to 
the date of commissioning and calculations showing that the fuel cell system has met the minimum capacity factor 
and efficiency requirements for PON 3841.  The report provides data that should demonstrate clearly to NYSERDA 
the net amount of electrical energy delivered to the site by the fuel cell system during the performance period so it 
can be determined whether or not an installed project is generating the amount of electricity projected in this 
Agreement. 
 
 Project:  The installation and operation of a fuel cell as defined in Section 2.1 hereof. 
 
 Project Installation Report:  The detailed description of the installed and commissioned fuel cell system.  The 
Project Installation Report includes updates to the information provided in the Application Package, which 
subsequently were used to develop the Standard Performance Agreement, to reflect the installed system, including 
As-built drawings. 
 
 Project Site: The site at which the fuel cell system is located, the electricity is generated, and where the utility 
meter is located. 
 
 Project Term:  The term of this Agreement as defined in Section 2.2 hereof. 
 
 SBC Surcharge: One of the delivery charges levied by National Grid, NYSEG, Rochester Gas and Electric, 
Orange and Rockland, Central Hudson Gas and Electric, and Consolidated Edison.  The SBC Surcharge permits 
these companies to recover costs associated with providing financial incentives for the development of renewable 
resources in New York State.   
 
      Total System Efficiency: The sum of the Net Useful Electric Power (P) and the Net Useful Thermal Production (Q) 
divided by the Total Fuel Input (F) based on the Higher Heating Value of the input fuel. 
  
 
ARTICLE 2:  PROJECT ORGANIZATION 
 
 §2.1.  Project Organization.  The Project contemplated herein shall be implemented in accordance with the 
Agreement and in two phases: Installation and Performance.  The Installation Phase shall begin with the Effective 
Date and will include the Procurement, Installation, and Commissioning of the fuel cell system set forth in the 
approved Application Package, and preparation of the Project Installation Report.  The Performance Phase shall 
begin upon approval by NYSERDA of the Project Installation Report and will include and continue through 
completion of the performance measurement activities required by the approved Performance Measurement Plan.  
 
 §2.2.  Project Term.  The term of this Agreement shall begin on the Effective Date and continue until approval of 
the Performance Report, unless extended or terminated under the terms hereof. 
 
 §2.3. Extensions of Time.  The Project Term or other deadlines for submittal of documentation to NYSERDA, 
including those described under Article 3 hereto, may be extended for good cause at NYSERDA’s discretion.  As 
used herein, "good cause" means an unanticipated circumstance or event, which despite the due diligence of the 
Contractor, renders compliance with project term or other deadline impracticable.  A request for an extension must 
be submitted in writing to NYSERDA no less than 30 calendar days prior to the expiration of the applicable deadline.  
Extensions may be granted or denied at NYSERDA’s sole discretion.  Any such extension shall be communicated in 
writing.  NYSERDA may terminate this Agreement upon the failure of the Contractor to conform to these 
requirements. 
 
 §2.4.  Manner of Performance.  The Contractor shall perform its responsibilities under this Agreement in an 
efficient and expeditious manner and in accordance with all of the terms and provisions of this Agreement.  The 
Contractor shall perform all responsibilities in accordance with the current professional standards and with the 
diligence and skill expected for the performance of work of the type described in this Agreement. The Contractor 
shall furnish such personnel and shall procure such materials, machinery, supplies, tools, equipment and other items 
as may reasonably be necessary or appropriate to perform its responsibilities in accordance with this Agreement.   
 
 



ARTICLE 3:   PROCUREMENT; INSTALLATION 
 
 §3.1.  Procurement.  Procurement of major equipment must be completed, and sufficient documentation of 
Procurement must be provided to NYSERDA, within nine (9) months of the Effective Date.  Major equipment may 
include, but is not limited to, the fuel cell stacks, on-board reformer, fuel storage tanks and appurtenances, electric 
power conditioning equipment, essential heat management systems, controls, meters, and interconnection 
equipment.  Sufficient documentation of Procurement may include, but is not be limited to, invoices, photographs, or 
Bills of Lading.   
 
 §3.2.  Installation and Commissioning.  The Contractor shall be responsible for Installation and Commissioning of 
the fuel cell system, which shall include interconnection of the system with the utility grid, at least one month of 
satisfactory operation of the system according to its design intent, and demonstration of the ability to upload 
information to NYSERDA’s Distributed Energy Resources Website. For installations with islanding capability, the 
Contractor shall demonstrate the actual operation of the fuel cell system in grid-parallel mode, its transition to and 
operation in stand-alone mode where it actually serves the facility to the fullest extent intended, and its transition 
back to and operation in grid-parallel mode.   
 
 §3.3.  Project Installation Report.  A Project Installation Report must be completed and submitted to NYSERDA 
within 15 months of the Effective Date; such Report must be prepared in accordance with the requirements of Exhibit 
D to PON 3841 and must sufficiently document that Installation and Commissioning has been completed.  The 
Project Installation Report must include As-built drawings of the commissioned fuel cell system.  NYSERDA’s 
approval of the Project Installation Report will depend on the results of a Post-Installation Site Inspection, which will 
verify the information provided in the Project Installation Report.  NYSERDA will provide notice of approval of the 
Project Installation Report or will request additional information within 60 days of receipt.  NYSERDA will review the 
Project Installation Report, inspect the system and either approve the Project Installation Report as submitted, 
approve it with minor revisions, or reject it.  If the Project Installation Report is rejected, the Contractor will be 
provided with a period of 60 calendar days from the date of rejection to provide necessary information and resolve all 
outstanding issues with NYSERDA. 
 
 §3.4.  Permits.  Contractor shall be responsible for the acquisition and maintenance, at its own cost, of any and 
all permits, approvals, licenses, easements, waivers and permissions of every nature necessary to perform the 
Project. 
 
ARTICLE 4:  PERFORMANCE MEASUREMENT 
 
 §4.1.  Performance Measurement Plan.  The Contractor must develop a Performance Measurement Plan (in 
accordance with Appendix C to PON 3841) in conjunction with NYSERDA’s Agent.  The Performance Measurement 
Plan must be received and approved by NYSERDA prior to submittal (or payment) of any invoices.  Contractor shall 
be responsible to provide the instrumentation (sensors and meters) and communications capability specified within 
the approved Performance Measurement Plan; all performance measurement activities shall be conducted in 
accordance with the approved Performance Measurement Plan. 
 
 §4.2.  Performance Report.  Upon NYSERDA’s approval of the Project Installation Report, the Contractor 
must begin providing performance data for upload to NYSERDA’s DG/CHP Website.  The first year’s performance 
period will commence on the date the Project Installation Report is approved by NYSERDA. Within 60 days from the 
end of the first year’s performance period, the Contractor must submit a Performance Report to NYSERDA, which 
will become the basis for the Performance/Efficiency Incentive payment. The Performance Report shall detail the 
operational data for one year subsequent to the date of commissioning and calculations showing that the fuel cell 
system has met the minimum capacity factor and total system efficiency requirements for PON 3841. Annual 
performance reporting shall be in accordance with Appendix C to PON 3841 Large Fuel Cell Program. The 
Contractor shall be responsible for ensuring that data provided in the Performance Report accurately represents the 
operation of the fuel cell system. 
 
 §4.3. Prior Notice.  NYSERDA or its agent may choose to visit a project site to verify that the information 
provided in the Annual Performance Report is accurate with regard to project equipment, site conditions, and 
monitoring configurations.  These inspections may occur at any time after project installation.  Should NYSERDA 
decide to inspect a site, NYSERDA, or its agent may or may not contact the Contractor to schedule the inspection.  
In other words, an inspection may occur without advance notice given to the Contractor.  If the performance 
measurement activities are found to be different from those represented in either the Performance Measurement 
Plan or the Annual Performance Report, NYSERDA may refuse any further incentive payments.  If NYSERDA deems 



an inspection necessary, an Annual Performance Report that is under review will not be approved until the inspection 
has been completed.   
 
ARTICLE 5:  PAYMENTS  
 

§5.1.  Invoicing.  Payments may be requested by the Contractor by submitting an invoice to NYSERDA 
(invoices@nyserda.ny.gov). Invoices must be accompanied by all additional required information and documentation.  
NYSERDA shall make payments to the Contractor in accordance with terms of this Agreement and subject to its 
Prompt Payment Policy Statement, which is attached hereto as Exhibit C.  No invoice may be submitted and no 
payment will become payable unless and until NYSERDA has approved Contractor’s Performance Measurement 
Plan. No invoices will be accepted nor paid if received more than 90 days after the expiration of the Project Term. 

 
              §5.2.  Milestone 1: Capacity Payment.  Upon demonstration of procurement of major equipment and 
following the acquisition of necessary permits, interconnection approval, Performance Measurement Plan approval, 
demonstration of electricity generating data delivered to NYSERDA’s Distributed Energy Resources website, and 
approval by NYSERDA of the Project Installation Report; the Contractor may request payment of Milestone 1: 
Capacity Payment (50% of the Maximum Total Incentive). Sufficient documentation of fuel cell system procurement 
expenditures, interconnection approval, documentation to substantiate any claims for Bonus Incentives (including 
demonstration of transitioning to and back from Grid Independent operation, if applicable) and the documentation of 
the acquisition of necessary permits must be presented to NYSERDA when the request for the Capacity Incentive 
payment is made. 
 
              §5.3.  Milestone 2: Performance/Efficiency Payment. The Performance/Efficiency incentive payment will 
become payable upon approval by NYSERDA of the required Performance Report detailing the operational data for 
one year subsequent to the date of commissioning and calculations showing that the fuel cell system has met the 
minimum capacity factor and efficiency requirements for PON 3841. Fuel cell systems operating at an annual 
capacity factor of less than 50% and/or a Total System Efficiency of less than 45% will not be eligible to receive 
performance incentives.  Eligibility for Performance Incentive payments will be determined based on the verified 
electric energy generated by the System.     
 
ARTICLE 6:  FORCE MAJEURE 
 
 §6.1. Neither party hereto shall be liable for any failure or delay in the performance of its respective 
obligations hereunder if and to the extent that such delay or failure is due to a cause or circumstance beyond the 
reasonable control of such party, including, without limitation, acts of God or the public enemy, expropriation or 
confiscation of land or facilities, compliance with any law, order or request of any Federal, State, municipal or local 
governmental authority, acts of war, rebellion or sabotage or damage resulting therefrom, fires, floods, storms, 
explosions, accidents, riots, or strikes or the delay or failure to perform by any subcontractor by reason of any cause 
or circumstance beyond the reasonable control of such subcontractor. Variability in the frequency or force of the 
wind, of rainfall, or of water levels will in no event constitute force majeure events.  Failure by Seller to obtain or 
secure any permit or approval or delay in obtaining any permit or approval of any sort with regard to Seller’s 
performance under the Agreement shall not constitute a force majeure event.  
 
ARTICLE 7:  TERMINATION 
 
 §7.1.  This Agreement shall remain in effect for the term defined in Section 2.2, unless there is an event of 
default and the Agreement is terminated in accordance with this Article.  Events of default include either Party’s 
breach of any provision of this Agreement, including provisions incorporated by reference, and including, but not 
limited to, the following: 
 

a. failure of the Contractor to perform its responsibilities in a timely manner, including, but not limited to, 
failure to provide the required submittals within the required time frames, including responses to requests 
for clarification or additional information, or failure complete the required inspections within the time limits 
and manner set forth in PON 3841; 

 
b. failure of the Contractor to provide NYSERDA or its agent sufficient access to the Project Site  for 

inspection and/or observation of the Contractor’s field performance measurement activities; 
 
c. failure of the Contractor to cure any deficiency in a material term or cure any material breach of this 

Agreement within 30 calendar days after written notice; 

mailto:invoices@nyserda.ny.gov


 
d. failure of the Contractor to acquire or maintain any necessary permit, license or failure to maintain 

Insurance as required under this Agreement; 
 

e. assignment or subcontracting of all or part of the Contractor’s obligations required under this Agreement 
without NYSERDA's prior written permission, except that the Contractor shall not be required to obtain 
NYSERDA approval to subcontract all or part of the work; 

 
f. submittal by the Contractor of false, misleading or incorrect information; and 

 
g. failure by NYSERDA to make payments due pursuant to the terms of this Agreement to the Contractor 

within the time limits set forth in this Agreement. 
 
 §7.2.  Once an event of default occurs, and at any time thereafter so long as the default continues, the non-
defaulting Party may, by written notice to the defaulting Party, specify the nature of such default, and declare this 
Agreement to be in default.  The defaulting Party must remedy the default within the time specified in the written 
notice of default, or 30 calendar days from the date such written notice was given if no time is specified, or within any 
further period to which the parties may agree.  In no event, however, will the defaulting Party be required to remedy a 
default in less than 30 calendar days from the date the written notice of default was given.  
 
 §7.3.  Notwithstanding the provisions of this Article, NYSERDA may terminate this Agreement on notice, and 
without providing an opportunity for cure, for Contractor’s failure to fulfill, adhere to, or comply with the provisions of 
Article 3. 
  
 §7.4.  If the defaulting party fails to cure its default within the appropriate time period, the non-defaulting party 
may terminate this Agreement at any time thereafter and, without a waiver of any other remedies which exist in law 
or equity, exercise at its election, any other rights or remedies it may have under this Agreement, at law or in equity, 
or institute other proceedings including but not limited  to bringing an action or actions from time to time for specific 
performance, for the recovery of amounts due and unpaid, and for damages. 
 
ARTICLE 8:  THIS SECTION HAS BEEN REMOVED 
 
 
ARTICLE 9:  INDEMNIFICATION 
 
 §9.1.  The Contractor shall protect, indemnify, and hold harmless NYSERDA and the State of New York from and 
against all liabilities, losses, claims, damages, judgments, penalties, causes of action, costs and expenses (including, 
without limitation, attorneys' fees and expenses) imposed upon or incurred by or asserted against NYSERDA or the 
State of New York resulting from, arising out of or relating to the Contractor’s performance of this Agreement. The 
Contractor agrees that such obligations under this Article shall survive any expiration or termination of this 
Agreement and shall not be limited by any insurance coverage required under this Agreement. 
 
ARTICLE 10:  INSURANCE. 
 
 §10.1.  Maintenance of Insurance; Policy Provisions.  The Contractor, at no additional cost to NYSERDA, shall 
maintain or cause to be maintained throughout the term of this Agreement, insurance of the types and in the amounts 
specified in the Section hereof entitled Types of Insurance.  All such insurance shall be evidenced by insurance 
policies, each of which shall: 
 

a. name or be endorsed to cover NYSERDA and the State of New York as additional insured; 
 
b. provide that such policy may not be canceled or modified until at least thirty (30) calendar days after 

receipt by NYSERDA of written notice thereof; and 
 

c. be reasonably satisfactory to NYSERDA in all other respects. 
 
 §10.2.  Types of Insurance.  The types and amounts of insurance required to be maintained under this Article are 
as follows: 
 



Commercial general liability insurance for bodily injury liability, including death, and property damage 
liability, incurred in connection with the performance of this Agreement, with minimum limits of 
$1,000,000 per occurrence in respect of claims arising out of personal injury or sickness or death of any 
one person, $1,000,000 per occurrence in respect of claims arising out of personal injury, sickness or 
death in any one accident or disaster, and $1,000,000 per occurrence in respect of claims arising out of 
property damage in any one accident or disaster.  

 
 §10.3.  Delivery of Policies; Insurance Certificates.  Prior to commencing the Work, the Contractor shall deliver to 
NYSERDA certificates of insurance issued by the respective insurers, evidencing the insurance required by this 
Article.  In the event any policy furnished or carried pursuant to this Article will expire on a date prior to the 
termination date established under Article 2 hereof, the Contractor, not less than thirty (30) calendar days prior to 
such expiration date, shall deliver to NYSERDA certificates of insurance evidencing the renewal of such policies, and 
the Contractor shall promptly pay all premiums thereon due.  In the event of threatened legal action, claims, 
encumbrances, or liabilities that may affect NYSERDA hereunder, or if deemed necessary by NYSERDA due to 
events rendering a review necessary, the Contractor shall, upon request, deliver to NYSERDA a certified copy of 
each policy. 
 
ARTICLE 11:  WARRANTIES AND GUARANTEES 
 
 §11.1.  Each Party warrants and guarantees to the other that: 
 

a. it has all requisite power, authority, licenses, permits and franchises, corporate or otherwise, to execute 
and deliver this Agreement and perform its obligations hereunder; 

 
b. its execution, delivery and performance of this Agreement have been duly authorized by, or is in 

accordance with, its organizing instrument, and this Agreement has been duly executed and delivered for 
it by the signatories authorized, and it constitutes its legal, valid and binding obligation; 

 
c. its execution, delivery and performance of this Agreement shall not result in a breach or violation of, or 

constitute a default under, any agreement, lease, or instrument to which it is a party or by which it or its 
properties may be bound or affected; and 

 
d. it has not received any notice, nor to the best of its knowledge is there pending or threatened any notice 

of any violation of any applicable laws, ordinances, regulations, rules, decrees, awards, permits or orders 
which would materially and adversely affect its ability to perform hereunder. 

 
 §11.2.  The Contractor also warrants and guarantees that: 
 

a. it is financially and technically qualified to perform the Project; 
 
b. it is familiar with and will comply with all general and special federal, State, municipal and local laws, 

ordinances and regulations, if any, that may in any way affect the performance of this Agreement; 
 

c. the design, supervision and workmanship furnished with respect to performance of the Project shall be in 
accordance with sound and currently accepted engineering practices; 

 
d. neither the Contractor nor any of its employees, agents, representatives or servants has actual 

knowledge of any patent, copyright or trademark issued under the laws of the United States or any other 
matter which could constitute a basis for any claim that the performance of the Project or any part thereof 
infringes any patent, copyright, or trademark or otherwise interferes with any other right of any individual, 
corporation, association or partnership, organization, business or a government or political subdivision 
thereof, or any governmental agency or instrumentality; 

 
e. it has no actual knowledge that there are existing undisclosed or threatened legal actions, claims, or 

encumbrances, or liabilities that may adversely affect the Project or NYSERDA's rights hereunder;  
 

f. it has no actual knowledge that any information or document or statement furnished by the Contractor in 
connection with this Agreement contains any untrue statement of a material fact or omits to state a 
material fact necessary to make the statement not misleading, and that all facts have been disclosed that 
would materially adversely affect the Project; 



 
g. it has no, and shall not obtain during the course of this Agreement any, interest, financial or otherwise, 

direct or indirect, nor is it engaged in any business or transaction or professional activity, nor has it 
incurred any obligation of any nature, which is in substantial conflict with the rendering of services under 
this Agreement; and 

 
h. it shall exercise reasonable care to achieve commercial standards of fitness for the Customer’s use of 

the equipment that is installed in connection with the Project. 
 
 
 
ARTICLE 12:  COMPLIANCE WITH CERTAIN LAWS 
 
 §12.1.  Governing Law/Venue.  This Agreement shall be interpreted according to the laws of the State of New 
York without regard to its conflicts of laws principles.  The Contractor, its subcontractors and consultants will comply 
with all laws, rules, orders, regulations and requirements of federal, state and municipal governments applicable 
thereto, including provisions set forth in Exhibit C hereto.  The parties irrevocably acknowledge and accept that all 
actions arising under or relating to this Agreement, and the transactions contemplated hereby and thereby shall be 
brought exclusively in the United States District Court or New York State Court located in Albany, New York having 
subject matter jurisdiction over such matters, and each of the Parties hereby consents to and accepts such personal 
jurisdiction of, and waives any objection as to the laying of venue in, such courts for purposes of such action. 
 
 §12.2.  All Legal Provisions Deemed Included.  It is the intent and understanding of the Contractor and 
NYSERDA that each and every provision of law required by the laws of the State of New York to be contained in this 
Agreement shall be contained herein, and if, through mistake, oversight or otherwise, any such provision is not 
contained herein, or is not contained herein in correct form, this Agreement shall, upon the application of either 
NYSERDA or the Contractor, promptly be amended so as to comply strictly with the laws of the State of New York 
with respect to the inclusion in this Agreement of all such provisions. 
 
 §12.3.  Other Legal Requirements.  The references to particular laws of the State of New York in this Article, and 
elsewhere in this Agreement are not intended to be exclusive and nothing contained in this Article and the 
Agreement shall be deemed to modify the obligations of the Contractor to comply with all legal requirements. 
 
 §12.4.  Equipment Requirements. All Equipment required for the fuel cell system described in the Project 
Application and subsequent As-built Drawings shall be consistent with the New York State Uniform Fire Prevention 
and Building Code, or the applicable local, State or Federal codes.   
 
 §12.5.  State Environmental Quality Review Act (SEQR).  NYSERDA is subject to the provisions of SEQR, 
implementing regulations of the New York State Department of Environmental Conservation, and implementing 
regulations of NYSERDA.  Funding will not be released for a Project that has not complied with SEQR. 
 
 §12.6. Permits and Approvals.  The Contractor shall be responsible to obtain all applicable permits and 
regulatory approvals that may be required in order to develop and/or operate the Project during the Project Term.  
Neither the SBC Program nor entry into this Agreement in any way replaces or modifies the necessity or applicability 
of any permit or approval process by any jurisdiction.  NYSERDA’s obligations to make payments to Contractor will 
be conditional on the acquisition of all such permits and approvals. Upon request by NYSERDA, Contractor must 
demonstrate such acquisition and/or provide copies of all permits and approvals acquired.  Contractor shall provide 
prompt Notice to NYSERDA of the initiation of any criminal or regulatory investigation, hearing, proceeding, or review 
process (“Process”) by any federal or State entity regarding any actual or alleged violation of any permit or approval 
obtained or applied for with respect to the Project, as well as of any modification, penalty and/or fine that may be 
imposed or occur as a result of such a Process or violation. 
 
ARTICLE 13:    PUBLICITY   
 
 §13.1. The Contractor shall collaborate with NYSERDA's Manager of Communications to prepare any press 
release and to plan for any news conference concerning the Project. In addition, the Contractor shall notify 
NYSERDA's Manager of Communications regarding any media interview in which the Project is referred to or 
discussed.  
 



 §13.2. It is recognized that during the course of the Project under this Agreement, the Contractor or its 
employees may from time to time desire to publish information regarding scientific or technical developments made 
or conceived in the course of or under this Agreement.  In any such information, the Contractor shall credit funding 
participation in the Project to the New York State Clean Energy Fund and shall state that "NYSERDA has not 
reviewed the information contained herein, and the opinions expressed in this report do not necessarily reflect those 
of NYSERDA or the State of New York."  
 
 §13.3. The Contractor shall not use NYSERDA’s corporate name, logo, identity, or any affiliation, without 
NYSERDA’s prior written consent. 
 
ARTICLE 14:  MISCELLANEOUS 
 
 §14.1.  Entire Agreement; Amendment.  This Agreement embodies the entire agreement and understanding 
between NYSERDA and the Contractor and supersedes all prior agreements and understandings relating to the 
subject matter hereof.  Except as otherwise expressly provided for herein, this Agreement may be changed, waived, 
discharged or terminated only by an instrument in writing, signed by the party against which enforcement of such 
change, waiver, discharge or termination is sought. 
 
 §14.2.  Record Retention.  The Contractor and subcontractors shall keep, maintain, and preserve at its principal 
office throughout the term of the Agreement and for a period of three (3) years after the expiration or early 
termination of this Agreement, accurate records of the Project work which is performed hereunder.  NYSERDA or its 
designated agent shall at reasonable times have access to inspect such records. 
 
 §14.3.  NYSERDA'S Right to Inspect.  NYSERDA, and its designated agents, may observe and inspect all 
Project work at the Project Site with or without notice. 
 
 §14.4.  No Waiver.  The failure of either Party to insist upon strict adherence to any term of this Agreement on 
any occasion shall not be considered a waiver nor deprive that Party of the right thereafter to insist upon strict 
adherence to that term or any other term of this Agreement. 
 
 §14.5.  Rights and Remedies.  No right or remedy conferred upon or reserved to the Parties by this Agreement 
excludes any other rights or remedies provided by law or equity nor restricts the Parties' rights to exercise any other 
right or remedy. 
 
 §14.6.  Disputes. Where any matters related to this Agreement are in dispute, the SPC Program Manager and 
the Contractor contact person, or their designated representatives shall promptly but in any case, within twenty (20) 
calendar days of written notice by either party to the other, meet at a mutually acceptable time and place, and 
thereafter as often as they reasonably deem necessary to exchange information and attempt in good faith to resolve 
the dispute. 
 
 §14.7.  Assignment.  The assignment, transfer, conveyance, or other disposal of this Agreement or any of the 
Contractor’s rights, obligations, interests or responsibilities hereunder, in whole or in part, without the express 
consent in writing of NYSERDA shall be void and of no effect as to NYSERDA.  
 
 §14.8.  Notices.  All notices, requests, consents, approvals and other communications which may or are required 
to be given by either party to the other under this Agreement shall be deemed to have been sufficiently given for all 
purposes hereunder when delivered or mailed by registered or certified mail, postage prepaid, return receipt 
requested, (i) if to NYSERDA, at 17 Columbia Circle, Albany, New York 12203-6399, or at such other address as 
NYSERDA shall have furnished to the Contractor in writing, and (ii) if to the Contractor, at the address noted in the 
first paragraph of Page 1 of this Agreement, or such other address as the Contractor shall have furnished to it in 
writing. 
 
 §14.9.  Executory Clause. NYSERDA shall have no liability under this Agreement to the Contractor or to anyone 
else beyond SBC Surcharge funds actually paid to NYSERDA by third parties which would fund this Agreement. 
 
  §14.10.  Independent Contractor.  The status of the Contractor under this Agreement shall be that of an 
independent contractor and not that of an agent, and in accordance with such status, the Contractor, subcontractors, 
and their respective officers, agents, employees, representatives and servants shall at all times during the term of 
this Agreement conduct themselves in a manner consistent with such status and by reason of this Agreement shall 
neither hold themselves out as, nor claim to be acting in the capacity of, officers, employees, agents, representatives 



or servants of NYSERDA nor make any claim, demand or application for any right or privilege applicable to 
NYSERDA, including, without limitation, rights or privileges derived from workers' compensation coverage, 
unemployment insurance benefits, social security coverage and retirement membership or credit. 
 
 §14.11.  Audit.  NYSERDA shall have the right from time to time and at all reasonable times during the term of 
the Agreement and such period thereafter to inspect and audit any and all books, accounts and records pertaining to 
Contractor’s performance under this Agreement, at the office or offices of the Contractor where they are then being 
kept, maintained and preserved.  If such books, accounts and records are not kept at an office within the State of 
New York, within a reasonable time of a request by NYSERDA, Contractor shall make such books, accounts and 
records available to NYSERDA at NYSERDA’s offices or at an agreed upon location within the State of New York.  
Any payment made under this Agreement shall be subject to retroactive adjustment (reduction or increase) regarding 
amounts included therein which are found by NYSERDA on the basis of any audit of the Contractor by an agency of 
the United States, the State of New York or NYSERDA not to constitute a properly invoiced amount. 
 
 §14.12.  Review and Disclaimer.  By NYSERDA’s execution of this Agreement with the Contractor, neither 
NYSERDA nor the State of New York: (1) endorse the Contractor, any fuel cell manufacturer, or fuel cell system; or 
(2) guaranty, warranty, or in any way represent or assume liability for any work proposed or carried out under this 
Agreement.   
 
NYSERDA’s review of the Application Package is strictly for program compliance.  NYSERDA is not responsible for 
assuring that the design, engineering and construction of the Project or installation of any fuel cell system is proper or 
complies with any particular laws, regulations, codes, licensing, certification and permit requirements, or industry 
standards. NYSERDA does not make any representations of any kind regarding the economic or technical feasibility 
of the Project, the results to be achieved by or the Operations and maintenance of the fuel cell systems, or the 
adequacy or safety of such measures.  
 
The Contractor shall in no way represent to any third party that NYSERDA’s execution of this Agreement or any 
reviews by NYSERDA, including, but not limited to, NYSERDA’s review of the design, construction, operation, or 
maintenance of the Project is a representation by NYSERDA as to the economic or technical feasibility, operational 
capability, or reliability of the Project.   
   
 
 §14.13.  Requirement to Pay the SBC.  To participate in the CEF Fuel Cell Program, Host must be paying the 
SBC Surcharge at the time of application submittal or for new construction projects, the Host must submit proof that it 
has begun paying the SBC surcharge, before NYSERDA will approve any invoices.  
 
 
ARTICLE 15:  FREEDOM OF INFORMATION 
 

§15.1. Freedom of Information Law.  Contractor acknowledges that NYSERDA is subject to and must comply 
with the requirements of New York’s Freedom of Information Law (“FOIL;” see Public Officers’ Law Article 6).     
 

§15.2. Claim of Confidentiality.  Information of any tangible form including any document that Contractor wishes 
to be protected from disclosure to third parties must be marked “Confidential” or “Proprietary” at the time such 
information is provided to NYSERDA. 
 

§15.3. Trade Secrets/Commercial Information.  The FOIL Law (Public Officers Law § 87(d)(2)) provides an 
exception to disclosure for records or portions thereof that “are trade secrets or are submitted to an agency by a 
commercial enterprise or derived from information obtained from a commercial enterprise and which if disclosed 
would cause substantial injury to the competitive position of the subject enterprise.”  If NYSERDA receives a request 
from a third party for information or a document received from Contractor and which has been marked “Confidential” 
or “Proprietary,” NYSERDA will process such request under the procedures provided by NYSERDA’s FOIL 
regulations (see www.nyserda.org/About/NYSERDA.Regulations.pdf). 
  
IN WITNESS WHEREOF, the Parties hereto do indicate their acceptance of and agreement to the foregoing by 
causing their duly authorized representatives to execute this Agreement as of the Effective Date of this Agreement. 
 
 
 

http://www.nyserda.org/About/NYSERDA.Regulations.pdf


[Contractor]      NEW YORK STATE ENERGY RESEARCH AND 
DEVELOPMENT AUTHORITY 

 
                       
Signature:                                                           Signature:  __________________________________                                          
 
          Cheryl M. Glanton 
Name:                                                             Director of Contract Management  
 
 
Title:                                                                                                                      



EXHIBIT A 
 

PON 3841 STANDARD PERFORMANCE AGREEMENT 
 

Maximum Total Incentive 
 
Contractor Name: 
Agreement Number:            
  
Project Name: 
 
 

Incentives  Incentive Amount 

Base Incentive ($1,000/kW) $0 

Grid Independent Capability Incentive ($500/kW) $0 

Total Base Incentive (TBI) Up To $1,000,000 

Downstate Differential Incentive (+10% of TBI) $0 

Consolidated Edison Target Zone Incentive (+25% of TBI) $0 

Critical Infrastructure Incentive (+25% of TBI) $0 

Community Microgrid Incentive (+25% of TBI) $0 

Maximum Total Incentive (MTI) Up To $1,000,000 

 
 
NYSERDA will calculate the Total Base Incentive (TBI) and the Maximum Total Incentive (MTI), using the CEF Fuel 
Cell Program Incentive Calculator (Appendix A of PON 3841). The MTI will serve as the basis for the Applicant’s 
request for funding from NYSERDA.  Projects accepted into the program will be contracted based on the Maximum 
Total Incentive as calculated by the Incentive Calculator. NYSERDA will encumber funds based on the Maximum 
Total Incentive estimate upon execution of the Standard Performance Agreement. 
  
 



EXHIBIT B 
 

REVISED 5/12 
 

STANDARD TERMS AND CONDITIONS 
FOR ALL NYSERDA AGREEMENTS 

 
(Based on Standard Clauses for New York State Contracts and Tax Law Section 5-a) 

 
 The parties to the Agreement agree to be bound by the following clauses which are hereby made a part of 
the Agreement: 
 
 1.  NON-DISCRIMINATION REQUIREMENTS. To the extent required by Article 15 of the Executive Law 
(also known as the Human Rights Law) and all other State and Federal statutory and constitutional non-
discrimination provisions, the Contractor will not discriminate against any employee or applicant for employment 
because of race, creed, color, sex, national origin, sexual orientation, age, disability, genetic predisposition or 
carrier status, or marital status.  Furthermore, in accordance with Section 220-e of the Labor Law, if this is an 
Agreement for the construction, alteration or repair of any public building or public work or for the manufacture, 
sale or distribution of materials, equipment or supplies, and to the extent that this Agreement shall be performed 
within the State of New York, Contractor agrees that neither it nor its subcontractors shall, by reason of race, 
creed, color, disability, sex or national origin:  (a) discriminate in hiring against any New York State citizen who is 
qualified and available to perform the work; or (b) discriminate against or intimidate any employee hired for the 
performance of work under this Agreement.  If this is a building service Agreement as defined in Section 230 of 
the Labor Law, then, in accordance with Section 239 thereof, Contractor agrees that neither it nor its 
subcontractors shall, by reason of race, creed, color, national origin, age, sex or disability:  (a) discriminate in 
hiring against any New York State citizen who is qualified and available to perform the work; or (b) discriminate 
against or intimidate any employee hired for the performance of work under this contract.  Contractor is subject to 
fines of $50.00 per person per day for any violation of Section 220-e or Section 239 as well as possible 
termination of this Agreement and forfeiture of all moneys due hereunder for a second subsequent violation. 
 
 2.  WAGE AND HOURS PROVISIONS.  If this is a public work Agreement covered by Article 8 of the Labor 
Law or a building service Agreement covered by Article 9 thereof, neither Contractor’s employees nor the 
employees of its subcontractors may be required or permitted to work more than the number of hours or days 
stated in said statutes, except as otherwise provided in the Labor Law and as set forth in prevailing wage and 
supplement schedules issued by the State Labor Department.  Furthermore, Contractor and its subcontractors 
must pay at least the prevailing wage rate and pay or provide the prevailing supplements, including the premium 
rates for overtime pay, as determined by the State Labor Department in accordance with the Labor Law.  
Additionally, effective April 28, 2008, if this is a public work contract covered by Article 8 of the Labor Law, the 
Contractor understands and agrees that the filing of payrolls in a manner consistent with Subdivision 3-a of 
Section 220 of the Labor Law shall be a condition precedent to payment by NYSERDA of any NYSERDA-
approved sums due and owing for work done upon the project. 
 
 3.  NON-COLLUSIVE BIDDING REQUIREMENT.  In accordance with Section 2878 of the Public Authorities 
Law, if this Agreement was awarded based upon the submission of bids, Contractor warrants, under penalty of 
perjury, that its bid was arrived at independently and without collusion aimed at restricting competition.  Contractor 
further warrants that, at the time Contractor submitted its bid, an authorized and responsible person executed and 
delivered to NYSERDA a non-collusive bidding certification on Contractor’s behalf. 
 
 4.  INTERNATIONAL BOYCOTT PROHIBITION. If this Agreement exceeds $5,000, the Contractor agrees, 
as a material condition of the Agreement, that neither the Contractor nor any substantially owned or affiliated 
person, firm, partnership or corporation has participated, is participating, or shall participate in an international 
boycott in violation of the Federal Export Administration Act of 1979 (50 USC App. Sections 2401 et seq.) or 
regulations thereunder.  If such Contractor, or any of the aforesaid affiliates of Contractor, is convicted or is 
otherwise found to have violated said laws or regulations upon the final determination of the United States 
Commerce Department or any other appropriate agency of the United States subsequent to the Agreement’s 
execution, such Agreement, amendment or modification thereto shall be rendered forfeit and void.  The 
Contractor shall so notify NYSERDA within five (5) business days of such conviction, determination or disposition 
of appeal.  (See and compare Section 220-f of the Labor Law, Section 139-h of the State Finance Law, and 2 
NYCRR 105.4). 



 
 5.  SET-OFF RIGHTS.  NYSERDA shall have all of its common law and statutory rights of set-off.  These 
rights shall include, but not be limited to, NYSERDA’s option to withhold for the purposes of set-off any moneys 
due to the Contractor under this Agreement up to any amounts due and owing to NYSERDA with regard to this 
Agreement, any other Agreement, including any Agreement for a term commencing prior to the term of this 
Agreement, plus any amounts due and owing to NYSERDA for any other reason including, without limitation, tax 
delinquencies, fee delinquencies or monetary penalties relative thereto. 
 
 6.  PROPRIETARY INFORMATION.  Notwithstanding any provisions to the contrary in the Agreement, 
Contractor and NYSERDA acknowledge and agree that all information, in any format, submitted to NYSERDA 
shall be subject to and treated in accordance with the NYS Freedom of Information Law (“FOIL,” Public Officers 
Law, Article 6).  Pursuant to FOIL, NYSERDA is required to make available to the public, upon request, records or 
portions thereof which it possesses, unless that information is statutorily exempt from disclosure.  Therefore, 
unless the Agreement specifically requires otherwise, Contractor should submit information to NYSERDA in a 
non-confidential, non-proprietary format.  FOIL does provide that NYSERDA may deny access to records or 
portions thereof that “are trade secrets or are submitted to an agency by a commercial enterprise or derived from 
information obtained from a commercial enterprise and which if disclosed would cause substantial injury to the 
competitive position of the subject enterprise.”  [See Public Officers Law, § 87(2)(d)].  Accordingly, if the 
Agreement specifically requires submission of information in a format Contractor considers a proprietary and/or 
confidential trade secret, Contractor shall fully identify and plainly label the information “confidential” or 
“proprietary” at the time of disclosure.  By so marking such information, Contractor represents that the information 
has actual or potential specific commercial or competitive value to the competitors of Contractor. Without 
limitation, information will not be considered confidential or proprietary if it is or has been (i) generally known or 
available from other sources without obligation concerning its confidentiality; (ii) made available by the owner to 
others without obligation concerning its confidentiality; or (iii) already available to NYSERDA without obligation 
concerning its confidentiality.  In the event of a FOIL request, it is NYSERDA’s policy to consider records as 
marked above pursuant to the trade secret exemption procedure set forth in 21 New York Codes Rules & 
Regulations § 501.6 and any other applicable law or regulation.  However, NYSERDA cannot guarantee the 
confidentiality of any information submitted.  More information on FOIL, and the relevant statutory law and 
regulations, can be found at the website for the Committee on Open Government 
(http://www.dos.state.ny.us/coog/foil2.html) and NYSERDA’s Regulations, Part 501 
(http://www.nyserda.ny.gov/en/About/~/media/Files/About/Contact/NYSERDARegulations.ashx).  
 
 7.  IDENTIFYING INFORMATION AND PRIVACY NOTIFICATION. (a) FEDERAL EMPLOYER 
IDENTIFICATION NUMBER and/or FEDERAL SOCIAL SECURITY NUMBER.  As a condition to NYSERDA’s 
obligation to pay any invoices submitted by Contractor pursuant to this Agreement, Contractor shall provide to 
NYSERDA its Federal employer identification number or Federal social security number, or both such numbers 
when the Contractor has both such numbers. Where the Contractor does not have such number or numbers, the 
Contractor must give the reason or reasons why the payee does not have such number or numbers.  
 
 (b) PRIVACY NOTIFICATION. The authority to request the above personal information from a seller of 
goods or services or a lessor of real or personal property, and the authority to maintain such information, is found 
in Section 5 of the State Tax Law. Disclosure of this information by Contractor to the State is mandatory. The 
principal purpose for which the information is collected is to enable the State to identify individuals, businesses 
and others who have been delinquent in filing tax returns or may have understated their tax liabilities and to 
generally identify persons affected by the taxes administered by the Commissioner of Taxation and Finance. The 
information will be used for tax administration purposes and for any other purpose authorized by law.  
 
 8.  CONFLICTING TERMS.  In the event of a conflict between the terms of the Agreement (including any 
and all attachments thereto and amendments thereof) and the terms of this Exhibit C, the terms of this Exhibit C 
shall control. 
 
 9.  GOVERNING LAW.  This Agreement shall be governed by the laws of the State of New York except 
where the Federal supremacy clause requires otherwise. 
 
 10.  NO ARBITRATION.  Disputes involving this Agreement, including the breach or alleged breach thereof, 
may not be submitted to binding arbitration (except where statutorily required) without the NYSERDA’s written 
consent, but must, instead, be heard in a court of competent jurisdiction of the State of New York.   
 

http://www.dos.state.ny.us/coog/foil2.html
http://www.nyserda.ny.gov/en/About/~/media/Files/About/Contact/NYSERDARegulations.ashx


 11.  SERVICE OF PROCESS.  In addition to the methods of service allowed by the State Civil Practice Law 
and Rules ("CPLR"), Contractor hereby consents to service of process upon it by registered or certified mail, 
return receipt requested.  Service hereunder shall be complete upon Contractor’s actual receipt of process or 
upon NYSERDA’s receipt of the return thereof by the United States Postal Service as refused or undeliverable.  
Contractor must promptly notify NYSERDA, in writing, of each and every change of address to which service of 
process can be made.  Service by NYSERDA to the last known address shall be sufficient.  Contractor will have 
thirty (30) calendar days after service hereunder is complete in which to respond. 
 
 12.  CRIMINAL ACTIVITY.  If subsequent to the effectiveness of this Agreement, NYSERDA comes to know 
of any allegation previously unknown to it that the Contractor or any of its principals is under indictment for a 
felony, or has been, within five (5) years prior to submission of the Contractor’s proposal to NYSERDA, convicted 
of a felony, under the laws of the United States or Territory of the United States, then NYSERDA may exercise its 
stop work right under this Agreement.  If subsequent to the effectiveness of this Agreement, NYSERDA comes to 
know of the fact, previously unknown to it, that Contractor or any of its principals is under such indictment or has 
been so convicted, then NYSERDA may exercise its right to terminate this Agreement.  If the Contractor 
knowingly withheld information about such an indictment or conviction, NYSERDA may declare the Agreement 
null and void and may seek legal remedies against the Contractor and its principals.  The Contractor or its 
principals may also be subject to penalties for any violation of law which may apply in the particular 
circumstances.  For a Contractor which is an association, partnership, corporation, or other organization, the 
provisions of this paragraph apply to any such indictment or conviction of the organization itself or any of its 
officers, partners, or directors or members of any similar governing body, as applicable. 
 
 13.  PERMITS.  It is the responsibility of the Contractor to acquire and maintain, at its own cost, any and all 
permits, licenses, easements, waivers and permissions of every nature necessary to perform the work. 
 
 14.  PROHIBITION ON PURCHASE OF TROPICAL HARDWOODS.  The Contractor certifies and warrants 
that all wood products to be used under this Agreement will be in accordance with, but not limited to, the 
specifications and provisions of State Finance Law Section 165 (Use of Tropical Hardwoods), which prohibits 
purchase and use of tropical hardwoods, unless specifically exempted by NYSERDA. 
 
 15. OMNIBUS PROCUREMENT ACT OF 1992. It is the policy of New York State to maximize opportunities 
for the participation of New York State business enterprises, including minority and women-owned business 
enterprises as bidders, subcontractors and suppliers on its procurement contracts.  
 
Information on the availability of New York State subcontractors and suppliers is available from:  
 
NYS Department of Economic Development  
Division for Small Business  
30 South Pearl St -- 7th Floor  
Albany, New York 12245  
Telephone: 518-292-5220  
Fax: 518-292-5884  
http://www.esd.ny.gov  
 
A directory of certified minority and women-owned business enterprises is available from:  
 
NYS Department of Economic Development  
Division of Minority and Women’s Business Development  
30 South Pearl St -- 2nd Floor  
Albany, New York 12245  
Telephone: 518-292-5250  
Fax: 518-292-5803  
http://www.empire.state.ny.us  
 
The Omnibus Procurement Act of 1992 requires that by signing this Agreement, Contractors certify that whenever 
the total amount is greater than $1 million:  
 (a) The Contractor has made reasonable efforts to encourage the participation of New York State Business 
Enterprises as suppliers and subcontractors, including certified minority and women-owned business enterprises, 
on this project, and has retained the documentation of these efforts to be provided upon request to the State;  

http://www.esd.ny.gov/
http://www.empire.state.ny.us/


 (b) The Contractor has complied with the Federal Equal Opportunity Act of 1972 (P.L. 92-261), as amended;  
 (c) The Contractor agrees to make reasonable efforts to provide notification to New York State residents of 
employment opportunities on this project through listing any such positions with the Job Service Division of the 
New York State Department of Labor or providing such notification in such manner as is consistent with existing 
collective bargaining contracts or agreements. The Contractor agrees to document these efforts and to provide 
said documentation to the State upon request; and  
 (d) The Contractor acknowledges notice that the State may seek to obtain offset credits from foreign 
countries as a result of this contract and agrees to cooperate with the State in these efforts. 
 
 16.  RECIPROCITY AND SANCTIONS PROVISIONS.  Bidders are hereby notified that if their principal 
place of business is located in a country, nation, province, state or political subdivision that penalizes New York 
State vendors, and if the goods or services they offer will be substantially produced or performed outside New 
York State, the Omnibus Procurement Act 1994 and 2000 amendments (Chapter 684 and Chapter 383, 
respectively) require that they be denied contracts which they would otherwise obtain. NOTE: As of May 15, 2002, 
the list of discriminatory jurisdictions subject to this provision includes the states of South Carolina, Alaska, West 
Virginia, Wyoming, Louisiana and Hawaii.  Contact NYS Department of Economic Development for a current list 
of jurisdictions subject to this provision. 
 
 17.  COMPLIANCE WITH NEW YORK STATE INFORMATION SECURITY BREACH AND NOTIFICATION 
ACT. Contractor shall comply with the provisions of the New York State Information Security Breach and 
Notification Act (General Business Law Section 899-aa; State Technology Law Section 208). 
 
 18.  PROCUREMENT LOBBYING.  To the extent this Agreement is a “procurement contract” as defined by 
State Finance Law Sections 139-j and 139-k, by signing this Agreement the Contractor certifies and affirms that 
all disclosures made in accordance with State Finance Law Sections 139-j and 139-k are complete, true and 
accurate. In the event such certification is found to be intentionally false or intentionally incomplete, NYSERDA 
may terminate the agreement by providing written notification to the Contractor in accordance with the terms of 
the agreement. 
 
 19.  COMPLIANCE WITH TAX LAW SECTION  5-a.  The following provisions apply to Contractors that have 
entered into agreements in an amount exceeding $100,000 for the purchase of goods and services: 
 

a) Before such agreement can take effect, the Contractor must have on file with the New York State 
Department of Taxation and Finance a Contractor Certification form (ST-220-TD). 
 

b) Prior to entering into such an agreement, the Contractor is required to provide NYSERDA with a 
completed Contractor Certification to Covered Agency form (Form ST-220-CA). 
 

c) Prior to any renewal period (if applicable) under the agreement, the Contractor is required to provide 
NYSERDA with a completed Form ST-220-CA. 

 
Certifications referenced in paragraphs (b) and (c) above will be maintained by NYSERDA and made a part 
hereof and incorporated herein by reference. 

 
NYSERDA reserves the right to terminate this agreement in the event it is found that the certification filed by the 
Contractor in accordance with Tax Law Section 5-a was false when made. 
 
 20.  IRANIAN ENERGY SECTOR DIVESTMENT.  In accordance with Section 2879-c of the Public 
Authorities Law, by signing this contract, each person and each person signing on behalf of any other party 
certifies, and in the case of a joint bid or partnership each party thereto certifies as to its own organization, under 
penalty of perjury, that to the best of its knowledge and belief that each person is not on the list created pursuant 
to paragraph (b) of subdivision 3 of section 165-a of the State Finance Law (See 
www.ogs.ny.gov/about/regs/ida.asp). 

 
 
 
 
 
 

http://www.ogs.ny.gov/about/regs/ida.asp


EXHIBIT C 
 
 

NYSERDA PROMPT PAYMENT POLICY STATEMENT 
 

 504.1.  Purpose and Applicability.  (a) The purpose of this Exhibit is to provide a description of Part 504 of 
NYSERDA’s regulations, which consists of NYSERDA’s policy for making payment promptly on amounts properly 
due and owing by NYSERDA under this Agreement.  The section numbers used in this document correspond to 
the section numbers appearing in Part 504 of the regulations.1   
 

 (b)  This Exhibit applies generally to payments due and owing by the NYSERDA to the Contractor 
pursuant to this Agreement.  However, this Exhibit does not apply to Payments due and owing when NYSERDA 
is exercising a Set-Off against all or part of the Payment, or if a State or Federal law, rule or regulation 
specifically requires otherwise. 

 
 504.2.  Definitions.  Capitalized terms not otherwise defined in this Exhibit shall have the same meaning 
as set forth earlier in this Agreement.  In addition to said terms, the following terms shall have the following 
meanings, unless the context shall indicate another or different meaning or intent: 
 
 (a)  “Date of Payment” means the date on which NYSERDA requisitions a check from its statutory fiscal 
agent, the Department of Taxation and Finance, to make a Payment. 
 
 (b)  “Designated Payment Office” means the Office of NYSERDA’s Controller, located at 17 Columbia 
Circle, Albany, New York 12203. 
 
 (c)  “Payment” means payment properly due and owing to Contractor pursuant to Article IV, Exhibit B of 
this Agreement. 
 
 (d)  “Prompt Payment” means a Payment within the time periods applicable pursuant to Sections 504.3 
through 504.5 of this Exhibit in order for NYSERDA not to be liable for interest pursuant to Section 504.6. 
 
 (e)  “Payment Due Date” means the date by which the Date of Payment must occur, in accordance with 
the provisions of Sections 504.3 through 504.5 of this Exhibit, in order for NYSERDA not to be liable for interest 
pursuant to Section 504.6. 
 
 (f)  “Proper Invoice” means a written request for Payment that is submitted by a Contractor setting forth 
the description, price or cost, and quantity of goods, property or services delivered or rendered, in such form, 
and supported by such other substantiating documentation, as NYSERDA may reasonably require, including but 
not limited to any requirements set forth in Exhibits A or B to this Agreement; and addressed to NYSERDA’s 
Controller, marked “Attention:  Accounts Payable,” at the Designated Payment Office. 
 
 (g)(1) “Receipt of an Invoice” means: 

 
  (i)  if the Payment is one for which an invoice is required, the later of: 
 

  (a)  the date on which a Proper Invoice is actually received in the Designated Payment 
Office during normal business hours; or  

 
  (b)  the date by which, during normal business hours, NYSERDA has actually received all 

the purchased goods, property or services covered by a Proper Invoice previously received in the 
Designated Payment Office.  

 
  (ii)  if the Agreement provides that a Payment will be made on a specific date or at a predetermined 

interval, without having to submit a written invoice the 30th calendar day, excluding legal holidays, before the date 
so specified or predetermined. 

 

                                                 
1  This is only a summary; the full text of Part 504 can be accessed at: 
http://www.nyserda.ny.gov/en/About/~/media/Files/About/Contact/NYSERDARegulations.ashx) 

http://www.nyserda.ny.gov/en/About/~/media/Files/About/Contact/NYSERDARegulations.ashx


(2)  For purposes of this subdivision, if the Agreement requires a multifaceted, completed or working 
system, or delivery of no less than a specified quantity of goods, property or services and only a portion of such 
systems or less than the required goods, property or services are working, completed or delivered, even though 
the Contractor has invoiced NYSERDA for the portion working, completed or delivered, NYSERDA will not be in 
Receipt of an Invoice until the specified minimum amount of the systems, goods, property or services are working, 
completed or delivered. 

 
 (g)  “Set-off” means the reduction by NYSERDA of a payment due a Contractor by an amount equal to 
the amount of an unpaid legally enforceable debt owed by the Contractor to NYSERDA. 
 

      504.3.  Prompt Payment Schedule.  Except as otherwise provided by law or regulation or in Sections 
504.4 and 504.5 of this Exhibit, the Date of Payment by NYSERDA of an amount properly due and owing under 
this Agreement shall be no later than thirty (30) calendar days, excluding legal holidays, after Receipt of a Proper 
Invoice. 

 
 504.4.  Payment Procedures.   
 
 (a) Unless otherwise specified in this Agreement, a Proper Invoice submitted by the Contractor to the 
Designated Payment Office shall be required to initiate payment for goods, property or services.  As soon as any 
invoice is received in the Designated Payment Office during normal business hours, such invoice shall be date-
stamped.  The invoice shall then promptly be reviewed by NYSERDA. 
 
 (b)  NYSERDA shall notify the Contractor within fifteen (15) calendar days after Receipt of an Invoice of: 
 
  (1) any defects in the delivered goods, property or services; 

 
  (2) any defects in the invoice; or 

 
  (3) suspected improprieties of any kind.   

 
 (c) The existence of any defects or suspected improprieties shall prevent the commencement of the 
time period specified in Section 504.3 until any such defects or improprieties are corrected or otherwise 
resolved.   
 
 (d) If NYSERDA fails to notify a Contractor of a defect or impropriety within the fifteen (15) calendar 
day period specified in subdivision (b) of this section, the sole effect shall be that the number of days allowed for 
Payment shall be reduced by the number of days between the 15th day and the day that notification was 
transmitted to the Contractor.  If NYSERDA fails to provide reasonable grounds for its contention that a defect or 
impropriety exists, the sole effect shall be that the Payment Due Date shall be calculated using the original date 
of Receipt of an Invoice. 
 
 (e)  In the absence of any defect or suspected impropriety, or upon satisfactory correction or resolution of 
a defect or suspected impropriety, NYSERDA shall make Payment, consistent with any such correction or 
resolution and the provisions of this Exhibit.   
 
 504.5.  Exceptions and Extension of Payment Due Date.  NYSERDA has determined that, 
notwithstanding the provisions of Sections 504.3 and 504.4 of this Exhibit, any of the following facts or 
circumstances, which may occur concurrently or consecutively, reasonably justify extension of the Payment Due 
Date:     
 
 (a)  If this Agreement provides Payment will be made on a specific date or at a predetermined interval, 
without having to submit a written invoice, if any documentation, supporting data, performance verification, or 
notice specifically required by this Agreement or other State or Federal mandate has not been submitted to 
NYSERDA on a timely basis, then the Payment Due Date shall be extended by the number of calendar days 
from the date by which all such matter was to be submitted to NYSERDA and the date when NYSERDA has 
actually received such matter. 

 
 (b)  If an inspection or testing period, performance verification, audit or other review or documentation 
independent of the Contractor is specifically required by this Agreement or by other State or Federal mandate, 



whether to be performed by or on behalf of NYSERDA or another entity, or is specifically permitted by this 
Agreement or by other State or Federal provision and NYSERDA or other entity with the right to do so elects to 
have such activity or documentation undertaken, then the Payment Due Date shall be extended by the number 
of calendar days from the date of Receipt of an Invoice to the date when any such activity or documentation has 
been completed, NYSERDA has actually received the results of such activity or documentation conducted by 
another entity, and any deficiencies identified or issues raised as a result of such activity or documentation have 
been corrected or otherwise resolved. 

 
 (c)  If an invoice must be examined by a State or Federal agency, or by another party contributing to the 
funding of the Contract, prior to Payment, then the Payment Due Date shall be extended by the number of 
calendar days from the date of Receipt of an Invoice to the date when the State or Federal agency, or other 
contributing party to the Contract, has completed the inspection, advised NYSERDA of the results of the 
inspection, and any deficiencies identified or issues raised as a result of such inspection have been corrected or 
otherwise resolved. 

 
 (d)  If appropriated funds from which Payment is to be made have not yet been appropriated or, if 
appropriated, not yet been made available to NYSERDA, then the Payment Due Date shall be extended by the 
number of calendar days from the date of Receipt of an Invoice to the date when such funds are made available 
to NYSERDA. 

 
 504.6.  Interest Eligibility and Computation.  If NYSERDA fails to make Prompt Payment, NYSERDA shall 
pay interest to the Contractor on the Payment when such interest computed as provided herein is equal to or 
more than ten dollars ($10.00).  Interest shall be computed and accrue at the daily rate in effect on the Date of 
Payment, as set by the New York State Tax Commission for corporate taxes pursuant to Section 1096(e)(1) of 
the Tax Law.  Interest on such a Payment shall be computed for the period beginning on the day after the 
Payment Due Date and ending on the Date of Payment. 
 
 504.7.  Sources of Funds to Pay Interest.  Any interest payable by NYSERDA pursuant to Exhibit shall be 
paid only from the same accounts, funds, or appropriations that are lawfully available to make the related 
Payment. 
 
 504.8.  Incorporation of Prompt Payment Policy Statement into Contracts.  The provisions of this Exhibit 
shall apply to all Payments as they become due and owing pursuant to the terms and conditions of this 
Agreement, notwithstanding that NYSERDA may subsequently amend its Prompt Payment Policy by further 
rulemaking. 
 
 504.9.  Notice of Objection.  Contractor may object to any action taken by NYSERDA pursuant to this 
Exhibit that prevents the commencement of the time in which interest will be paid by submitting a written notice 
of objection to NYSERDA.  Such notice shall be signed and dated and concisely and clearly set forth the basis 
for the objection and be addressed to the Vice President, New York State Energy Research and Development 
Authority, at the notice address set forth in Exhibit B to this Agreement.  The Vice President of NYSERDA, or his 
or her designee, shall review the objection for purposes of affirming or modifying NYSERDA’s action.  Within 
fifteen (15) working days of the receipt of the objection, the Vice President, or his or her designee, shall notify 
the Contractor either that NYSERDA‘s action is affirmed or that it is modified or that, due to the complexity of the 
issue, additional time is needed to conduct the review; provided, however, in no event shall the extended review 
period exceed thirty (30) working days. 
 
 504.10.  Judicial Review.  Any determination made by NYSERDA pursuant to this Exhibit that prevents 
the commencement of the time in which interest will be paid is subject to judicial review in a proceeding pursuant 
to Article 78 of the Civil Practice Law and Rules.  Such proceedings shall only be commenced upon completion 
of the review procedure specified in Section 504.9 of this Exhibit or any other review procedure that may be 
specified in this Agreement or by other law, rule, or regulation. 
 
 504.11.  Court Action or Other Legal Processes.   
 
 (a)  Notwithstanding any other law to the contrary, the liability of NYSERDA to make an interest payment 
to a Contractor pursuant to this Exhibit shall not extend beyond the date of a notice of intention to file a claim, 
the date of a notice of a claim, or the date commencing a legal action for the payment of such interest, 
whichever occurs first. 



 
 (b)  With respect to the court action or other legal processes referred to in subdivision (a) of this section, 
any interest obligation incurred by NYSERDA after the date specified therein pursuant to any provision of law 
other than Public Authorities Law Section 2880 shall be determined as prescribed by such separate provision of 
law, shall be paid as directed by the court, and shall be paid from any source of funds available for that purpose. 
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APPENDIX C: PON 3841 FUEL CELL SYSTEM 
PERFORMANCE MEASUREMENT REQUIREMENTS 

 
The purpose of Performance Measurement is to accurately quantify the electricity generated by the fuel cell 
system.  The Contractor will develop a Performance Measurement Plan in conjunction with NYSERDA’s agent, 
the Performance Measurement Plan must be approved by NYSERDA. The Performance Measurement Plan shall 
specify an automated data collection and remote transfer mechanism which shall include the installation of 
revenue grade electric and gas meters. 
 
The Contractor is responsible for the purchase of necessary sensors and meters as described within the 
approved Performance Measurement Plan.  Additionally, the Contractor shall provide the necessary 
communications for remote data collection including a phone line, internet access or other means acceptable to 
NYSERDA.  Connection of sensors and meters to the remote data collection system will be the responsibility of 
NYSERDA’s Agent.   
 
Following approval of the Project Installation Report, the performance phase of the project will begin. NYSERDA 
will immediately begin to compile the performance data being uploaded to NYSERDA’s Distributed Energy 
Resources Data Integration Website (DER Website).  This will initiate the first year’s (consecutive twelve (12) 
months) performance period. The Contractor is responsible for reporting operational data to NYSERDAs DER 
website for a period of three (3) years. 
 
On a periodic basis, NYSERDA will upload the performance data to their DER Website.  All data acquired by 
NYSERDA will be made available to the general public.  The Contractor may use the DER Website to support 
preparation of the Performance Report.  Overview and summary information regarding the project will also be 
made publicly available on NYSERDA’s DER Website. 
 
A Performance Report must be submitted to NYSERDA following completion of the first year subsequent to 
commissioning.  The data contained in the Report must demonstrate clearly whether or not the installed project is 
generating the amount of electricity projected in the SPA and that the fuel cell system meets the minimum 
capacity factor and total system efficiency requirements specified in PON 3841. 
 
SUMMARY OF PROJECT RESPONSIBILITIES 
 
The Contractor shall: 

▪ Work with NYSERDA or NYSERDA’s Agent to develop the Performance Measurement Plan, which must be 
submitted to NYSERDA prior to the submittal of any invoices; 

▪ Purchase and install the necessary instrumentation (meters and sensors) and (for projects involving one or 
more large fuel cell modules) communications to monitor the Fuel Cell System.  Communications can be 
provided as a phone line or broadband connection or other medium selected in agreement with NYSERDA; 
and 

▪ Provide unrestricted access to the installed system and collected data to NYSERDA and its agents. 
 

The Contractor is responsible for ensuring that all information provided to NYSERDA accurately 
represents the operation of the Fuel Cell System. 

 
NYSERDA and its agent will: 

▪ Work with the Contractor to develop the Performance Measurement Plan; 

▪ Confirm the necessary data instrumentation is installed correctly and install any additional data collection 
systems (hardware and software) required to transfer data to NYSERDA’s DER  Website; 

▪ Verify sensor readings, document sensor locations, and develop a system description (schematics, 
specifications, and narrative) to document that collected data meet program goals; 

▪ Validate the monitored data and load it into the NYSERDA DER  Website; and 

▪ Integrate the site documentation to the NYSERDA DER  Website. 
 



PERFORMANCE MEASUREMENT PLAN 
 
The Performance Measurement Plan will include specifications for: 

▪ Procuring and installing the required monitoring instrumentation; 

▪ Verifying monitoring instrumentation during the Installation and Commissioning process; 

▪ Loading and verifying the collected data into the NYSERDA DER Website; and 

▪ Determining performance based on the measured power output. 
 
The Performance Measurement Plan will be posted on the NYSERDA DER Website as part of the project 
documentation.   
 
Procuring and Installing Instrumentation 
The Performance Measurement Plan will specify the monitoring instrumentation to be installed, and the 
installation locations for the instrumentation.   
 
Verifying the Performance Monitoring System 
The Performance Measurement Plan will document the procedures to be used by NYSERDA’s Agent to confirm 
that the instrumentation is installed correctly.   
 
Loading and Verifying the collected data into the NYSERDA DG/CHP Website 
The Performance Measurement Plan will document how data will be loaded into the NYSERDA DER Website and 
verified.  For the data being collected for Performance Measurement (for projects involving one or more large fuel 
cell modules), the general procedures and monitoring requirements in NYSERDA’s Monitoring and Data 
Collection Standard for DG/CHP Systems and the ASERTTI DG/CHP Long Term Monitoring Protocol will be 
followed.  These include, but are not limited to, the following: 

▪ The system will log or record data at 15-minute intervals, averaging or integrating readings as required 
providing accurate and meaningful readings; 

▪ The system shall have on-board storage sufficient to retain a minimum of 14 days of data in the event that 
communications or site power is lost; and  

▪ The system will automatically transfer data to the NYSERDA DER Website at least once per day. 
 

Automatic error checking and screening procedures will also be established to gauge the data quality, and 
automated procedures (such as automated emails) will be established to notify appropriate project team members 
if a sensor failure or other abnormality occurs at a site. 
 
Determining Performance Based on the New Measured Power Output 
The Performance Measurement Plan will document how measurements will be made and will provide calculation 
procedures for determining power output from the Fuel Cell System.   
 
PROCEDURE TO ACCOUNT FOR LOSS OF MEASURED PERFORMANCE DATA  
In some cases, a sensor or monitoring system failure or other problem at the site may result in data being lost or 
failing to pass the data validation process for part of the performance period.  If data loss occurs, the power 
output for the missing period will be determined by taking the average output measured from similar length 
periods just prior to and just after the outage.  This procedure will be used for up to two outages for up to 36 hours 
each per 12-month period; if more than two outages occur per 12-month period, then the site shall be required to 
provide independent cumulative meter readings or other documentation to demonstrate the system power output 
during outages, otherwise, the generator output will be assumed to equal zero for the outage period. 
 
PERFORMANCE MEASUREMENT REPORTING 
 
Submitting the Performance Report 
The Contractor must submit a Performance Report at the conclusion of the first year of the Performance Phase of 
the project.  The data contained in the Report should demonstrate clearly to NYSERDA whether or not an 
installed project is actually generating the amount of electricity projected in the SPA and shall include calculations 
showing that the fuel cell system has met the minimum capacity factor and total system efficiency requirements 
for PON 3841. Upon approval of the Performance Report, the Contractor may submit an invoice for the 



Performance/Efficiency Incentive payment associated with that Report.  The Contractor must submit their 
Performance Report within 60 days after the annual performance period ends.  
 
Performance Report Approval or Rejection 
NYSERDA will notify the Contractor in writing, within 30 days after receiving an Annual Performance 
Measurement Report, whether or not the Report has been approved.  As part of the review process, NYSERDA 
may request clarification or additional information and may choose to conduct an inspection of a project site.  
NYSERDA will review the contents of the Annual Performance Measurement Report to ensure the following 
criteria are met: 

▪ The Contractor has adhered to the Performance Measurement Plan; 

▪ All required monitoring data are provided; 

▪ The verified electricity generated is properly calculated from the monitoring data; and  

▪ The installed equipment is operating as per the approved Application Package. 
 
PERFORMANCE MEASUREMENT INSPECTIONS 
Periodically, NYSERDA or NYSERDA’s agent may choose to visit a project site to verify that the information 
provided in the Performance Report is accurate with regard to project equipment, site conditions, and monitoring 
configurations; the project site shall grant reasonable access to NYSERDA and NYSERDA’s agents to facilitate 
this activity.  These inspections may occur at any time after project installation, both prior to and after the 
submittal of the Performance Report.  If the Performance Measurement activities are found to be different from 
those represented in the Performance Measurement Plan or the Performance Report, NYSERDA may refuse the 
Performance/Efficiency Incentive payment.  If NYSERDA deems an inspection necessary, a Performance Report 
that is under review will not be approved until the inspection has been completed. 
 
RESOLVING DISAGREEMENTS OVER PERFORMANCE MEASUREMENT 
The following approach will be used to resolve any disagreements between NYSERDA and a Contractor 
concerning the adequacy of a Performance Report or the adequacy and interpretation of performance data: 

1. If a Performance Report is rejected by NYSERDA, NYSERDA will provide a written explanation of the 
rejection with suggestions for changes that would make the submittal acceptable.  

2. If the Contractor disagrees with the rejection, it must provide a written explanation (with references and 
any required additional documentation) to NYSERDA. 

3. Upon receipt of the Contractor’s written explanation, the Contractor and NYSERDA representatives will 
meet and attempt to resolve the disagreement. 

4. The Contractor must submit a new submittal in a manner that complies with any resolution agreed to 
concerning the original submittal’s rejection. 

 
If either party believes the disagreement cannot be resolved by the above approach, the parties will use the 
dispute resolution mechanism defined in their SPA. 
 
 
 



APPENDIX D: PON 3841 
PROJECT INSTALLATION REPORT REQUIREMENTS 

 
The Project Installation Report reflects the installed and commissioned conditions of the project.  Any deviations 
from the proposed design in the Application Package must be explained in the Project Installation Report.  As-
Built Drawings of the system must also be included in the Report.   
 
SUBMITTAL AND NOTIFICATION SCHEDULE 
After the system has been installed and commissioned, as provided for in the approved Performance 
Measurement Plan, the Contractor must submit a Project Installation Report to NYSERDA.  The Performance 
Phase of the project will begin immediately following acceptance of the Project Installation Report.  Upon the start 
of the Performance Phase, NYSERDA will begin to compile the performance data being uploaded to NYSERDA’s 
Distributed Energy Resources Website (DER Website).  This will initiate the first year’s (consecutive twelve (12) 
months) Performance Measurement period.  Within 60 days after its receipt of the Project Installation Report, 
NYSERDA will notify the Contractor in writing as to whether or not it has been approved.  Approval of the Project 
Installation Report, however, is contingent upon the Contractor scheduling and NYSERDA or NYSERDA’s agent 
conducting a post-installation inspection of the project site within the time frames specified in the following 
section. 
 
POST-INSTALLATION SITE INSPECTION 
The purpose of the Post-Installation Site Inspection is to confirm the information provided in the Project 
Installation Report is accurate, and that the system specified in the approved Application Package has been 
properly installed and successfully commissioned (i.e., operating for at least one month according to its design 
intent). NYSERDA or NYSERDA’s agent will contact the Contractor to schedule the Post-Installation Site 
Inspection, which should be completed within 30 days of NYSERDA’s receipt of the Project Installation Report.  If 
the inspection is not completed within this timeframe, the Project Installation Report review process will be 
suspended until the inspection is performed.  The Contractor or a representative must be present during the 
inspection.   
 
PROJECT INSTALLATION REPORT APPROVAL OR REJECTION 
NYSERDA will review the Project Installation Report and determine whether to approve it as submitted, approve it 
with minor revisions, or reject it. NYSERDA will review the Report to ensure the following: 

▪ The project meets all of the CEF Fuel Cell Program requirements. 

▪ The Project Installation Report contains complete and accurate information. 

▪ The equipment listed in the Application Package has been installed or the Contractor has explained any 
variance, and NYSERDA determines a willingness to accept such variance. 

 
NYSERDA will work with the Contractor on making minor revisions to the Project Installation Report as 
necessary.  If NYSERDA finds the Project Installation Report to be complete but incorrect, NYSERDA may make 
an adjustment to the incentive payment estimates and will notify the Contractor of those changes in writing. 
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Appendix E: PON 3841 List of Eligible Commercially Available Stationary 

Fuel Cells by Manufacturer Make and Model (CEF Fuel Cell Program) 

For instructions on how to have a particular stationary fuel cell added to the eligibility list, please see Appendix F of PON 3841 

Footnote 1: Fully eligible, fuel cells meet all eligibility requirements of PON 3841 CEF Fuel Cell Program 
Footnote 2: Systems are fully eligible provided they are purchased with an Extended Warranty and Service Agreement for a 

minimum of 3 years subsequent to commissioning of the system 

Manufacturer Name and Address 
Fuel Cell 

Model Number  
Fuel Cell Type 
(i.e. PEM, SOFC)  

Nameplate 

Rated Output 

Manufacturer Contact 

Information 

Bloom Energy                                  (2)                       
1299 Orleans Drive, Sunnyvale CA 94089 

ES5-AA0AA0 SOFC 200-285 kW Robert Gertz: 408-543-1043 

Bloom Energy                                  (2)                       
1299 Orleans Drive, Sunnyvale CA 94089 

ES 5700 SOFC 200-210 kW Robert Gertz: 408-543-1043 

Bloom Energy                                  (2)                       
1299 Orleans Drive, Sunnyvale CA 94089 

ES5-YA1AA0 SOFC 200-300 kW Robert Gertz: 408-543-1043 

Bloom Energy                                  (2)                       
1299 Orleans Drive, Sunnyvale CA 94089 

ES5-AA2AA0 SOFC 200-262.5 kW Robert Gertz: 408-543-1043 

Bloom Energy                                  (2)                       
1299 Orleans Drive, Sunnyvale CA 94089 

ES5-YA8AA0 SOFC 200-300 kW Robert Gertz: 408-543-1043 

Bloom Energy                                  (2)                       
1299 Orleans Drive, Sunnyvale CA 94089 

ES5-BABAA0 SOFC 200-285 kW Robert Gertz: 408-543-1043 

Bloom Energy                                  (2)                       
1299 Orleans Drive, Sunnyvale CA 94089 

ES5-MA4AAA SOFC 150 kW Robert Gertz: 408-543-1043 

Doosan Fuel Cell America              (1) 
195 Governor’s Highway, South Windsor, CT 06074 

Pure Cell Model 
400 

PAFC 460 kW Derek Hildreth: (860) 929-6265   

Fuel Cell Energy, Inc.                      (1)                       
3 Great Pasture Road, Danbury, CT 06813 

DFC300MA MCFC 300kW Ben Toby: (203) 825 6114 

Fuel Cell Energy, Inc.                      (1)                       
3 Great Pasture Road, Danbury, CT 06813 

DFC1500B MCFC 1400kW Ben Toby: (203) 825 6114 

Fuel Cell Energy, Inc.                      (1)                       
3 Great Pasture Road, Danbury, CT 06813 

DFC3000 MCFC 2800kW Ben Toby: (203) 825 6114 
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Appendix F: PON 3841 Request for Addition to the List of Eligible Commercially 
Available Stationary Fuel Cells with a Nameplate Rating Greater than 25 kW 

The CEF Fuel Cell Program is aimed at quickly maximizing the amount of electricity produced by fuel cells in 
New York State, and therefore addresses the rapid installation and long-term operation of mature, 
commercially-available, continuous duty fuel cell systems. NYSERDA will maintain a list of fuel cell systems 
which are eligible to participate in this solicitation. Manufacturers wishing to have a continuous duty stationary 
fuel cell system added to the eligibility list for PON 3841 must provide documentation of certification to a 
nationally recognized product standard for stationary fuel cell power systems such as: ANSI/CSA America FC-
1 or equivalent. A “UL-Listed” product is considered to have met this certification requirement. To be eligible, 
fuel cell systems must also be commercially available and warranted for continuous duty for a three-year 
period subsequent to commissioning of the system. Applicants are directed to complete the form below and 
return it to NYSERDA with all necessary supporting documentation. Determination of fuel cell system eligibility 
is at NYSERDA’s discretion. Applicants will be notified in writing of NYSERDA’s decision. 

 

Manufacturer Information 

Company Name  

Company Address 
 

 

Contact Person/Title  

Phone/email address  

Fuel Cell Model Number  

Fuel Cell Type (i.e. PAFC, SOFC, MCFC)  

Nameplate Rating (kW) 
 
 

What is the expected net annual production of 
electricity (MWhr)?    

 

What is the expected electrical efficiency? 
   

 

What is the expected overall system 
efficiency?    

 

What is the system noise rating? (dBA) 
   

 

What are the system emissions including on-
board reformer?    

 

        NOx (lb/MWhr)?     

        SOx (lb/MWhr)?     

        CO (lb/MWhr)?     

        CO2 (lb/MWhr)?     

Cite the source of the emissions data  

  



 
 
 
The above specified continuous duty fuel cell model is certified according to ANSI/CSA FC-1 or equivalent 
specifications and all the appropriate supporting documentation is attached     
………………………………………………………..……………………….⁯ yes  ⁯ no 
 
The above specified continuous duty fuel cell model is covered by a commercial warrantee for at least a three 
year period and all the appropriate supporting documentation is attached    
……………………………………………………………………………….⁯ yes  ⁯ no 
 

 
 
____________________________________________ _______________________________________ 
Fuel Cell Manufacturer Authorized Signature             Date 
 
Please email this form and all necessary supporting documentation to Mark Mayhew at 
Mark.Mayhew@nyserda.ny.gov  
 

For Internal Use Only 
Date Received by NYSERDA_____________________________________ 
Approved by 
(signature):_________________________________________Date___________________________ 
Denied by (signature):___________________________________________ 
Date___________________________ 

mailto:Mark.Mayhew@nyserda.ny.gov


Short Environmental Assessment Form 
Part 1 - Project Information

Instructions for Completing              

Part 1 - Project Information.  The applicant or project sponsor is responsible for the completion of Part 1.  Responses 
become part of the application for approval or funding, are subject to public review, and may be subject to further verification.  
Complete Part 1 based on information currently available.  If additional research or investigation would be needed to fully 
respond to any item, please answer as thoroughly as possible based on current information.   

Complete all items in Part 1.  You may also provide any additional information which you believe will be needed by or useful 
to the lead agency; attach additional pages as necessary to supplement any item. 

Part 1 - Project and Sponsor Information 

Name of Action or Project:  

Project Location (describe, and attach a location map): 

Brief Description of Proposed Action: 

Name of Applicant or Sponsor: Telephone:  

E-Mail: 

Address: 

City/PO: State:  Zip Code: 

1. Does the proposed action only involve the legislative adoption of a plan, local law, ordinance,
administrative rule, or regulation?

If Yes, attach a narrative description of the intent of the proposed action and the environmental resources that 
may be affected in the municipality and proceed to Part 2.  If no, continue to question 2. 

NO   YES 

2. Does the proposed action require a permit, approval or funding from any other governmental Agency?
If Yes, list agency(s) name and permit or approval: 

NO   YES 

3.a. Total acreage of the site of the proposed action?   ___________ acres 
b. Total acreage to be physically disturbed?  ___________ acres 
c. Total acreage (project site and any contiguous properties) owned

or controlled by the applicant or project sponsor?  ___________acres  

4. Check all land uses that occur on, adjoining and near the proposed action.
  9 Urban    9 Rural (non-agriculture)      9 Industrial      9 Commercial     9 Residential (suburban)   
  9 Forest 9 Agriculture   9 Aquatic 9 Other (specify): _________________________ 

  9 Parkland 
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5. Is the proposed action,
a. A permitted use under the zoning regulations?

b. Consistent with the adopted comprehensive plan?

NO   YES N/A 

6. Is the proposed action consistent with the predominant character of the existing built or natural
landscape? 

NO   YES 

7. Is the site of the proposed action located in, or does it adjoin, a state listed Critical Environmental Area?
If Yes, identify: __________________________________________________________________________ 
_______________________________________________________________________________________ 

NO   YES 

8.   a. Will the proposed action result in a substantial increase in traffic above present levels? 

b. Are public transportation service(s) available at or near the site of the proposed action?

c. Are any pedestrian accommodations or bicycle routes available on or near site of the proposed action?

NO   YES 

9. Does the proposed action meet or exceed the state energy code requirements?
If the proposed action will exceed requirements, describe design features and technologies: 
_______________________________________________________________________________________
_______________________________________________________________________________________ 

NO   YES 

10. Will the proposed action connect to an existing public/private water supply?

         If  No, describe method for providing potable water: ______________________________________ 
_______________________________________________________________________________________ 

NO   YES 

11. Will the proposed action connect to existing wastewater utilities?

If  No, describe method for providing wastewater treatment: ________________________________ 
_______________________________________________________________________________________ 

NO   YES 

12.  a. Does the site contain a structure that is listed on either the State or National Register of Historic 
Places?   

b. Is the proposed action located in an archeological sensitive area?

NO   YES 

13. a. Does any portion of the site of the proposed action, or lands adjoining the proposed action, contain 
wetlands or other waterbodies regulated by a federal, state or local agency? 

b. Would the proposed action physically alter, or encroach into, any existing wetland or waterbody?
If Yes, identify the wetland or waterbody and extent of alterations in square feet or acres: _______________ 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 

NO   YES 

14. Identify the typical habitat types that occur on, or are likely to be found on the project site.  Check all that apply:
  Shoreline   Forest   Agricultural/grasslands   Early mid-successional

  Wetland    Urban   Suburban

15. Does the site of the proposed action contain any species of animal, or associated habitats, listed
 by the State or Federal government as threatened or endangered? 

NO   YES 

16. Is the project site located in the 100 year flood plain? NO   YES 

17. Will the proposed action create storm water discharge, either from point or non-point sources?
If Yes, 

a. Will storm water discharges flow to adjacent properties?    NO       YES 

b. Will storm water discharges be directed to established conveyance systems (runoff and storm drains)?
If Yes, briefly describe:                                                                                               NO       YES 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 

NO   YES 
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18. Does the proposed action include construction or other activities that result in the impoundment of
  water or other liquids (e.g. retention pond, waste lagoon, dam)? 

If Yes, explain purpose and size: ____________________________________________________________ 
_______________________________________________________________________________________ 
 _______________________________________________________________________________________ 

NO   YES 

19. Has the site of the proposed action or an adjoining property been the location of an active or closed
solid waste management facility? 

If Yes, describe: _________________________________________________________________________ 
_______________________________________________________________________________________ 
_______________________________________________________________________________________ 

NO   YES 

20. Has the site of the proposed action or an adjoining property been the subject of remediation (ongoing or
completed) for hazardous waste?

If Yes, describe: __________________________________________________________________________ 
_______________________________________________________________________________________
_______________________________________________________________________________________ 

NO   YES 

I AFFIRM THAT THE INFORMATION PROVIDED ABOVE IS TRUE AND ACCURATE TO THE BEST OF MY 
KNOWLEDGE 

Applicant/sponsor name: ___________________________________________ Date: ___________________________ 
Signature: _______________________________________________________ 
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Proposal Title Due Date 

Primary Contact  
(Prime Contractor) 

Title 

Full official company name (include INC., LLC, etc)  Phone Fax 

e-mail

 By checking this box I certify that the TIN number submitted is not a social security number. If your
tax id number is your social security number please leave information blank and contact NYSERDA.
Note: Company name & TIN must match what is in the IRS database.

Federal Tax Identification Number: 

Address City State or Province Zip 

Secondary Contact Title 

Full official company name (include INC., LLC, etc) Phone Fax 

e-mail

Address City State or Province Zip 

THE PRIME CONTRACTOR MUST SIGN THIS FORM BELOW and ANSWER THE FOLLOWING QUESTIONS: 

Do you accept all Terms & Conditions in the Sample Agreement? (If no, explain on separate page) 
(NYSERDA may or may not accept any of the listed exceptions; NYSERDA reserves the right to limit any 
negotiations to exceptions specifically identified herein.) 

  Yes   No 

Do you wish to have any information submitted in your proposal package  treated as proprietary or confidential trade secret 
information? If yes, you must identify and  label on each applicable page “confidential” or “proprietary” (For additional 
information regarding this, please refer to the section entitled “Proprietary Information” in the solicitation document). 

  Yes   No 

Have you been indicted/convicted for a felony within the past 5 years? (if yes, explain on separate pg)   Yes   No 

Are you a Minority or Women-Owned Business Enterprise or Service-Disabled Veteran-Owned Business?   Yes   No 

Does your proposal contain Minority or Women-Owned Business enterprises/Service-Disabled Veteran-Owned Business as 
subcontractors? 

  Yes   No 

Is other public funding pending/awarded on this and/or very similar topic (prior and/or competing proposals)? (if yes, explain 
on separate page) 

  Yes   No 

ON WHAT PAGE IN YOUR PROPOSAL CAN THESE ITEMS BE FOUND? 

Provide list of items consistent with Proposal Requirements section of 
solicitation: 

Indictment/Conviction of Felony  (if applicable)  

NYSERDA Contracts Awarded  (if applicable) 

Prior and/or Competing Proposals  (if applicable)  

Exceptions to Terms & Conditions  (if applicable) 

Completed budget form with attestation box checked        . 

Disclosure of Prior Findings of Non-responsibility Form    . 

AUTHORIZED SIGNATURE & CERTIFICATION 

I certify that the above information, and all information submitted in connection with State Finance Law §139-j and §139-k, is complete, true, and 
accurate, that I have read and reviewed the Standard Terms and Conditions set forth in the attached Sample Agreement and that I accept all terms 
unless otherwise noted herein, and that the proposal requirements noted have been completed and are enclosed.  I affirm that I understand and will 
comply with NYSERDA’s procedures under §139-j(3) and §139-j(6)(b) of the State Finance Law.  I understand that this proposal may be disqualified 
if the solicitation requirements are not met.  I, the undersigned, am authorized to commit my organization to this proposal.  

Signature Name 

Title Organization 

Phone 

NOTE: This completed form MUST be signed and attached to your proposal. 

ATTACHMENT A-P 

     PROPOSA L CHECKLIST (MANDATORY) 
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Attachment B-P 

Disclosure of Prior Findings of Non-responsibility Form 
(Mandatory) 

Name of Individual or Entity seeking to enter the procurement contract: 

Address: 

Date: 

Solicitation or Agreement Number: 

Name and Title of Person Submitting this Form: 

Has any Governmental Entity made a finding of non-responsibility regarding 
the Individual or Entity seeking to enter the Procurement Contract in the last 
four years? 

Yes 

No 

Was the basis for the finding of non-responsibility due to a violation of §139-j of 
the State Finance Law? 

Yes 

No 

Was the basis for the finding of non-responsibility due to the intentional 
provision of false or incomplete information to a Governmental Entity?     

Yes 

No 

If you answered yes to any of the above questions, please provide details regarding the 
finding of non-responsibility: 

Government Agency or Authority: 

Date of Finding of Non-responsibility: 
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Has any Governmental Entity or other governmental agency terminated or 
withheld a Procurement Contract with the above-named Individual or Entity due 
to the intentional provision of false or incomplete information? 

 Yes 

 No 

If you answered yes, please provide details: 
 
 
 
 
 
 
 
 
 
 
 

Government Agency or Authority: 

Date of Termination or Withholding of Contract: 
 
Offerer certifies that all information provided to NYSERDA with respect to State Finance Law 
§139-k is complete, true, and accurate. 
 
 
 
Signature:__________________________________      
 
 
Date:_______________________________ 
   
 
Print Name:________________________________     
 
Title:_______________________________ 
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