RFP 3928-D — Early Design Support
Attachment A — Sample Agreement

New York State Energy Research and Development Authority

(“NYSERDA”)
AGREEMENT
1. Agreement Number:
2. Contractor:
3. Project Director:
4. Effective Date:
5. Total Amount of Award: Cumulative Am as rk Ordersdssued
6. Project Period:
7. Expiration Date:
8. Commitment Terms and Condition
This Agreement consists of ing documents
[
° ions, Terms and Conditions;
.
[
.
9. ACC . S AGREEMENT SHALL NOT BECOME EFFECTIVE

UNLESS EXEC BELOW BY NYSERDA.

[CONTRACTOR] NEW YORK STATE ENERGY
RESEARCH AND DEVELOPMENT
AUTHORITY

Signature: Signature:

NYSERDA Authorized Signatory

Name

Title




EXHIBIT A
STATEMENT OF WORK

BUILDINGS OF EXCELLENECE EARLY DESIGN SUPPORT FUNDING SERVICES

1.0 GENERAL

performance, including but not limit
i Embodied carbon,

i. Health, safety, productivi

occupants, and

iii.  Resiliency and pag

b. e carbon neutral-
), Passive House Institute (PHI), and
US (PHIUS) standards.
C. ions for third party standards and

t not limited to:

beQ, EnergyStar Label, Fitwel, Green

ational Living Future Institute (ILFI) Living Building

enge LEED, RELi, and WELL Building Standards.

additional economic analysis including, but not limited to: first

on investments, total value propositions, cost benefit ratios,

iance to Local Laws and other impending policies,

ng cleaning, operational, and maintenance manuals, plans, and

res that can be used by the building owners to assist in

erant management and operational waste reduction,

f. Participating in additional meetings to facilitate an integrated project,

g. Completing a more robust promotion and publicity plan in accordance
with Exhibit F Social Media Contract Addendum.

For projects receiving Early Design Support Funding, the Contractor shall ensure the
following:




2.0

Customer agrees and authorizes their utility’s sharing of the participant-customer’s
information and/or project-level information with New York State Department of Public
Service Staff and NYSERDA, including its agents or authorized representatives,
consistent with NYSERDA'’s New York State Public Service Commission and statutorily
authorized responsibilities, including, but not limited to supporting market development
initiatives, and other evaluation and measurement activities. (For clarity, the term project
level includes the information based on the scope of the project, including, but not limited
to, aggregated and anonymized whole building, building or subsets of the project.)

er’s information
ublic Service Staff

Participant agrees and authorizes the sharing of the participant-cu
and/or project-level information with New York State Departme
and appropriate local utility, including its agents or authorize
carrying out its responsibilities under New York State Public S
(For clarity, the term project level includes the information based
project, including, but not limited to, whole building,

NEW CONSTRUCTION INITIATIVES SUPPOE

A. Services on Behalf of NYSERDA

requests may be on either a comp

direction, the Contractor shall provid [fio*exceed estimate to carry out the
services. Costs for these segyi [ RDA. A Task Work Order (TWO)
will be issued under this es requested by NYSERDA. No work
shall commence until a Noti roved TWO and Purchase Order

Number are issue




EXHIBIT B
GENERAL CONTRACT PROVISIONS, TERMS AND CONDITIONS
Article |
Definitions
Section 1.01. Definitions. Unless the context otherwise requires, the terms
defined below shall have, for all purposes of this Agreement, the resp@etive meanings set

forth below, the following definitions to be equally applicable to the singular and
plural forms of any of the terms defined.

(a) General Definitions:

Agreement: This Agreement shall consist o i oted
thereon, all of which are made a part hereof as if set

Budget: Collectively, the budgets

Cash-based Expenses: Tho i Contractor that shall be settled in

cash.

ation regardless of form or characteristic
greement, that is specified to be compiled

Proprietary Information: Recorded information regardless of form or
characteristic, produced or developed outside the scope of this Agreement and without
NYSERDA financial support, provided that such information is not generally known or
available from other sources without obligation concerning their confidentiality; has not
been made available by the owner to others without obligation concerning its
confidentiality; and is not already available to NYSERDA without obligation concerning
its confidentiality. Under no circumstances shall any information included in the Final




Report delivered by Contractor pursuant to Exhibit A, Statement of Work, if applicable,
be considered Proprietary Information.

Person: An individual, a corporation, an association or partnership, an
organization, a business or a government or political subdivision thereof, or any
governmental agency or instrumentality.

Responsible: Responsible or Responsibility means the financial ability, legal
capacity, integrity and past performance of Contractor and as such terms have been

including any purchase order for the procurement o
supplies in connection with the Work.

Subcontractor: A person who perfg
behalf of the Contractor (and whether o
but not including any employees of

Task Work Order PI
by the Contractor.

Article 11

Performance of Work

Section 2.01. Manner of Performance. Subject to the provisions of Article XII
hereof, the Contractor shall perform all of the Work described in the Statement of Work,
or cause such Work to be performed in an efficient and expeditious manner and in
accordance with all of the terms and provisions of this Agreement. The Contractor shall
perform the Work in accordance with the current professional standards and with the
diligence and skill expected for the performance of work of the type described in the
Statement of Work. The Contractor shall furnish such personnel and shall procure such




materials, machinery, supplies, tools, equipment and other items as may reasonably be
necessary or appropriate to perform the Work in accordance with this Agreement.

Section 2.02. Project Personnel. Annexed as Exhibit E is a list of personnel who
will be available to perform Work under this Agreement, along with the rates that will
apply for each such person during the term of this Agreement. It is understood and agreed
that the Project Director identified at Item 3, Page One of this Agreement shall be
responsible for the overall supervision and conduct of the Work on behalf of the
Contractor and that the persons described in the Task Work Orders as provided for under

received by the Contractor within thirty (30) days after receipt o
NYSERDA, the requested change in Project Director or personnel
i approval,

Section 3.
the Exhibit A, Stat
Agreement.

verables shall be provided in accordance with
e Task Work Orders issued pursuant to this

Article IV

Payment

ayment Terms. [If cost-share is applicable, insert - It is
understood a ed that NYSERDA and the Contractor are sharing the costs for the
Work to be performed.] In consideration for this Agreement and as NYSERDAs full
payment for the costs of the performance of all Work, and in respect of all other direct
and indirect costs, charges or expenses incurred in connection therewith, NYSERDA
shall pay to the Contractor amounts not to exceed the maximum amount set forth in Item
5, Page One of this Agreement for the cost elements identified in the Budget to be funded
with NYSERDA funds, subject to the provisions and restrictions contained herein,
including, without limitation, the Prompt Payment Policy Statement attached hereto as
Exhibit D. NYSERDA is not obligated to make any payments beyond the Expiration




Date of this contract. Any funding balances will be disencumbered at that time, unless
NYSERDA, in its sole discretion, elects to extend the Expiration Date. Any changes to
expiration dates will be effective only if in writing. NYSERDA’s payments shall be on a
reimbursement basis, and shall be paid only to the extent that Cash-based Expenses are
incurred by the Contractor in performance of the Work in accordance with the provisions
of this Agreement, and the following:

(a) Staff Charges: To the extent Cash-based Expenses are incurred by the
Contractor, Contractor shall be reimbursed for amounts paid to its employees for the
services performed by its employees under the terms of this Agree at the lesser of
the employee’s wage rate as shown in Exhibit E or the actual wa aid to the employee
and applicable at the time the Work is performed.

and to the extent such costs are anticipated 1
Travel, lodging, meals and incidental expcuSes
necessary costs incurred. Costs shall not ( tes published in the

limited to the Internal Revenue Se
time the expense was incurred.

Section 9.01(k) héretonthat i egoing indirect costs charged herein have
been determined ba ’s reasonably anticipated indirect costs during
' consistent with generally accepted accounting

pprofit shall be applied only to Staff Charges incurred in the
ment of Work.

performance of the S

(e) Ta Order Cost Cap: The Task Work Order budget must state a not-to-
exceed cost cap or ceiling amount for each Task Work Order assignment. The Contractor
shall not accrue billable costs beyond the not-to-exceed cost cap in the Task Work Order
without approval in writing by NYSERDA.

Section 4.02. Progress Payments.

(a) Invoicing: The Contractor may submit invoices for progress payments no
more than once each month and no less than once each calendar quarter for Work




performed during such period. Invoices shall be submitted electronically to NYSERDA’s
online invoice system at: https://services.nyserda.ny.gov/Invoices/ or, if this project is
managed through NYSERDA'’s Salesforce application, via NYSERDA'’s Salesforce
Contractor Portal with the Contractor’s log-in credentials. If electronic submission is not
possible, invoices may be addressed to NYSERDA, “Attention: Accounts Payable.”
Such invoices shall reference the purchase order number, which will be generated and
provided to the Contractor upon Task Work Order execution, and the Agreement number
shown at Item 1 on page 1 of this Agreement. Invoices shall be inclusive of the total
project costs incurred, delineated into NYSERDA'’s Funding share and the Cost-Share
and Other Co-funding share, if applicable, and they shall be in a fo consistent with
the cost categories set forth in the Budget. Invoices shall be itemiZed and provide

. If a wage

rate or billing rate is used, Contractor must certify on its invoi
the lesser of: (i) the actual rate at the time the Work was perfo

Expiration Date of the contract.

Section 4.03. Final Payment. Up
deliverables contained in Exhibit A, , pursuant'to Section 6.02 hereof,
ent with respect to the Work,
together with such supporting inform mentation as, and in such form as,
NYSERDA may require. nt hereunder must, under any and
all circumstances, be recet e Expiration Date of the contract.
NYSERDA’s Prompt Payment Policy
RDA shall pay to the Contractor within
e for final payment, the total amount

ess all progress payments/milestone payments

the prescribed tim!
payable pursuant to
previously made to t
commita :

‘DA under each Task Work Order issued pursuant to this
> NYSERDA from all claims and liability that the Contractor, its

acceptance byt ontractor of final payment shall release NYSERDA from all claims
and liability that the Contractor, its representatives and assigns might otherwise have
relating to this Agreement.

Section 4.05. Maintenance of Records. Unless otherwise addressed by separate
provision(s) within this Agreement governing the destruction of certain project data, the
Contractor shall keep, maintain, and preserve at its principal office throughout the term of
the Agreement and for a period of three years after acceptance of the Work, full and
detailed books, accounts, and records pertaining to this Agreement, including without



https://services.nyserda.ny.gov/Invoices/

limitation, all data, bills, invoices, payrolls, time records, expense reports, subcontracting
efforts and other documentation evidencing, or in any material way related to,
Contractor’s performance under this Agreement.

Section 4.06. Maximum Commitment. The maximum aggregate amount payable
by NYSERDA to the Contractor shall be the amount appearing at Item 5 of page one of
this Agreement. NYSERDA shall not be liable for any costs or expenses in excess of
such amount incurred by the Contractor in the performance and completion of the Work.

Section 4.07. Audit. NYSERDA shall have the right from tufie to time and at all
reasonable times during the term of this Agreement and for the

forth in Section 4.05 hereof to inspect and audit any and all bo nd records

office or offices of the Contractor where they are then being kept;
preserved pursuant to Section 4.05 hereof. Any payment made un

hereunder.

this Article, the assignment, bcontracting or other disposal of this
Agreement or any bligations, interests or responsibilities
hereunder, in who

cedures. Without relieving it of, or in any way
YSERDA under this Agreement, the Contractor may enter
formance of Work or for the purchase of materials or

g any Work, Contractor shall notify the NYSERDA Project
ctors performing work under the Agreement, as well as all

rs throughout the term of the Agreement. Except for a
subcontracto plier specified in a team arrangement with the Contractor in the
Contractor’s original proposal, and except for any subcontract or order for equipment,
supplies or materials from a single subcontractor or supplier totaling less than $50,000,
the Contractor shall select all subcontractors or suppliers through a process of
competitive bidding or multi-source price review. A team arrangement is one where a
subcontractor or supplier specified in the Contractor’s proposal is performing a
substantial portion of the Work and is making a substantial contribution to the
management and/or design of the Project. In the event that a competitive bidding or
multi-source price review is not feasible, the Contractor shall document an explanation




for, and justification of, a sole source selection. The Contractor shall document the
process by which a subcontractor or supplier is selected by making a record summarizing
the nature and scope of the work, equipment, supplies or materials sought, the name of
each person or organization submitting, or requested to submit, a bid or proposal, the
price or fee bid, and the basis for selection of the subcontractor or supplier. An
explanation for, and justification of, a sole source selection must identify why the work,
equipment, supplies or materials involved are obtainable from or require a subcontractor
with unique or exceptionally scarce qualifications or experience, specialized equipment,
or facilities not readily available from other sources, or patents, copyrights, or proprietary
data. All Subcontracts shall contain provisions comparable to those orth in this
Agreement applicable to a subcontractor or supplier, and those se h in Exhibit C to

irgd by law to be

prior to the execution of the Subcontract.
Contractor by NYSERDA. Each such S vision whereby the
Subcontractor warrants and guarante 8Ie 18
conflict of interest that could preve
performance of duties required to be

actor’s satisfactory or ethical
ant to the terms of the Subcontract

Contract Administrator for r val any subcontract(s) specified in
approval, including any replacements

with its I ontract and shall take no action that would impair its
tractor shall take no action, and shall take all reasonable steps
s from taking any action, that would impair NYSERDA’s

. The Contractor shall not assign, cancel or terminate any
prior written approval of NYSERDA'’s Contract Administrator as
long as this remains in effect. Such approval shall not be unreasonably
withheld an event that notice of approval or disapproval is not received by the
Contractor within thirty days after receipt of request for approval by NYSERDA, the
requested assignment, cancellation, or termination of the Subcontract shall be considered
approved by NYSERDA. In the event that NYSERDA requires additional time for
considering approval, NYSERDA shall notify the Contractor within thirty (30) days of
receipt of the request for approval that additional time is required and shall specify the
additional amount of time necessary up to sixty (60) days.

Subcontract without t

Article VI

10



Schedule; Acceptance of Work

Section 6.01. Schedule. The Work shall be performed as expeditiously as
possible in conformity with the schedule requirements contained herein and in the
Statement of Work. The draft and final versions of all deliverables shall be submitted by
the dates specified in the Exhibit A Schedule and Project Period noted in Item No. 7 of
this Agreement. It is understood and agreed that the delivery of the draft and final
versions of such deliverables by the Contractor shall occur in a timely manner and in
accordance with the requirements of the each Task Work Order.

Section 6.02. Acceptance of Work. The completion o rk Order
shall be subject to acceptance by NYSERDA in writing of all dehi
the Task Work Order. Where the specified deliverable is in the

the corresponding task and that the report be compl
described.

Article VIII

Rights in Information; Confidentiality

Secti . Rights in Contract and Proprietary Information; Confidentiality.

(a) NYSERDA shall have the right to use, duplicate, or disclose Contract
Information, in whole or in part, in any manner and for any purpose whatsoever, and to
permit others to do so.

(b) The Contractor shall have the right to use Contract Information for its private
purposes, subject to the provisions of this Agreement.

11



(c) NYSERDA shall have no rights to any Proprietary Information.

(d) No information shall be treated by NYSERDA as confidential unless such
information is clearly so marked by Contractor at the time it is disclosed to NYSERDA;
see Exhibit C regarding NYSERDA'’s obligations under the Freedom of Information
Law. Under no circumstances shall any information included in the Final Report
delivered by Contractor pursuant to Exhibit A, Statement of Work, be considered
confidential or Proprietary Information.

(e) The Contractor agrees that to the extent it receives or is
from NYSERDA or a NYSERDA contractor or subcontractor, th

n any information
ntractor shall treat
i ctions

A (the “Information”). The Contractor
e New York State Information
.//its.ny.gov/policies.

must follow the policies and procedu
Classification Policy (NYS-S14-002)

In additional the Contractor and procedures found on the Doing
www.nyserda.ny.gov/About/Doing-

Contractor agrees to smit the Information only to Contractor’s agents, employees,
contractors 1onal advisors who need to know the Information for that purpose
and who are d by Contractor of the confidential nature of the Information and

who will agree in writing to be bound by the terms and conditions of this Agreement.

The NYS Office of Information Technology Services (ITS) establishes and regularly
updates policies, standards, and guidelines for technology and information security
(collectively referred to as “ITS Security Policies”) for State Entities, including
NYSERDA. Contractor shall conform to the requirements of ITS Security Policies when
conducting work on behalf of NYSERDA including, but not limited to, application
development, web development, hosting, or managing NYSERDA'’s sensitive data are

12


https://its.ny.gov/policies
https://www.nyserda.ny.gov/About/Doing-Business-with-NYSERDA
https://www.nyserda.ny.gov/About/Doing-Business-with-NYSERDA

required to comply with the NYS requirements. These requirements include, but are not
limited to, the NYS Information Security Policy NYS-P03-002, as amended and
superseded, which sets forth the minimum requirements, responsibilities, and accepted
behaviors to establish and maintain a secure environment and achieve the State's
information security objectives.

A complete list of ITS Security Policies is available at: https://its.ny.gov/policies.

Contractor shall comply with the requirements below when managing NYSERDA'’s data
outside NYSERDA'’s systems with a Moderate or High rating as perghie Information

follows:
e Maintain Cyber Security Insurance at the amount
11.02
e Provide a signed self-attestation on
contracts
o For all systems with a High R, 2 C 2 Type 2

Project Period, Con ERDA all the Information and/or provide
proof to NYSERDA a was destroyed. Contractor also agrees to submit
to an audit of its d ity guction practices by NYSERDA or its representative

ced to Contractor or Subcontractors, Contractor shall notify
NYSERDA immediately and neither Contractor nor Subcontractor shall use such
inadvertently produced information for its own use. Any Contractor access to NYSERDA
information shall be used solely for NYSERDA-related matters. This shall include, but
not be limited to, access to the Salesforce CRM.

Article IX

Warranties and Guarantees

13
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Section 9.01. Warranties and Guarantees. The Contractor warrants and
guarantees that:

(a) all information provided, and all representations made by Contractor as a part
of the Proposal Checklist or application, if any, submitted to NYSERDA in order to
obtain this Agreement were, to the best of Contractor’s knowledge, complete, true and
accurate when provided or made;

(b) as of the Effective Date, it is financially and technically quahﬁed to perform
the Work, and is qualified to do business and is in good standing in
necessary for Contractor to perform its obligations under this Ag

(c) it is familiar with and will comply with all genera 1 deral, State,
municipal and local laws, ordinances and regulations, and New i

performance of this Agreement;

(d) the design, supervision and workna

(e) all materials, equipment ip furnished by it and by
i ortion thereof shall be free of defects

uld constitute a basis for any claim that the performance of the
inges any patent or otherwise interferes with any other right

threatened le ons, claims, or encumbrances, or liabilities that may adversely affect
the Work or NYSERDA’s rights hereunder;

(h) it has no actual knowledge that any information or document or statement
furnished by the Contractor in connection with this Agreement contains any untrue
statement of a material fact or omits to state a material fact necessary to make the
statement not misleading, and that all facts have been disclosed that would materially
adversely affect the Work;

14



(1) all information provided to NYSERDA with respect to State Finance Law
Sections 139-j and 139-k is complete, true and accurate;

() Contractor is familiar with and will comply with NYSERDA’s Code of
Conduct for Contractors, Consultants, and Vendors with respect to the performance of
this Agreement, ! including, but not limited to, the provisions that ensure the appropriate
use of public funds by requiring Contractors, Consultants and Vendors to refrain from
policy advocacy on behalf of NYSERDA unless explicitly authorized, and in the manner
described, under the terms of their Agreement; and to refrain from providing advocacy

all be no actual or potential conflict
actory or ethical performance of

of this Agreement. The Contractor
any actual or potential conflicts of

of interest that could prevent the C
duties required to be performed purs
shall have a duty to notify
interest.

nification. The Contractor shall protect, indemnify and hold
he State of New York from and against all liabilities, losses,
penalties, causes of action, costs and expenses (including,
fees and expenses) imposed upon or incurred by or asserted
e State of New York resulting from, arising out of or relating to
Contractor’s ontractors’ performance of this Agreement. The obligations of
the Contracto this Article shall survive any expiration or termination of this
Agreement and shall not be limited by any enumeration herein of required insurance
coverage.

against

Thttp://www.nyserda.ny.gov/About/Board-Governance.aspx

15
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Article X1
Insurance

Section 11.01. Maintenance of Insurance; Policy Provisions. The Contractor, at
no additional direct cost to NYSERDA, shall maintain or cause to be maintained
throughout the term of this Agreement, insurance of the types and in the amounts
specified in the Section hereof entitled Types of Insurance. All such insurance shall be
evidenced by insurance policies, each of which shall:

(a) except policies in evidence of insurance required u
name or be endorsed to cover NYSERDA, the State of New
additional insureds;

death, and property dama
Agreement, with minimum espect of claims arising out of
i person, $1,000,000 in respect of claims
arising out of per: ) i in any one accident or disaster, and

$1,000,000 in respe isi t of property damage in any one accident or

elivery of Policies; Insurance Certificates. Prior to commencing
the Work, th r shall deliver to NYSERDA certificates of insurance issued by

i rs, indicating the Agreement number thereon, evidencing the
insurance required by Article XI hereof. In the event any policy furnished or carried
pursuant to this Article will expire on a date prior to acceptance of the Work by
NYSERDA pursuant to the section hereof entitled Acceptance of Work, the Contractor,
not less than 15 days prior to such expiration date, shall deliver to NYSERDA certificates
of insurance evidencing the renewal of such policies, and the Contractor shall promptly
pay all premiums thereon due. In the event of threatened legal action, claims,
encumbrances, or liabilities that may affect NYSERDA hereunder, or if deemed

16



necessary by NYSERDA due to events rendering a review necessary, upon request the
Contractor shall deliver to NYSERDA a certified copy of each policy.

Article XII

Stop Work Order; Termination; Non-Responsibility

Section 12.01. Stop Work Order.

(a) NYSERDA may at any time, by written Order to the Co
Contractor to stop all or any part of the Work called for by this A

tor, require the
ent for a period of

any further period to which the parties may agree. Any such
identified as a Stop Work Order issued pursuant to this Section. i h an

effective as provide
therein, upon receipt

(11) terminate the Wor as provided in the Termination Section

(b) If a St& ‘ this Section is cancelled or the period of
e s, the Contractor shall resume Work. An

r results in an increase in the time required for, or in the
1r’s cost properly allocable to, the performance of any part of this

(i1))  the Contractor asserts a claim for such adjustments within 30 days after the end of
the period of Work stoppage; provided that, if NYSERDA decides the
facts justify such action, NYSERDA may receive and act upon any such
claim asserted at any time prior to final payment under this Agreement.

(c) If a Stop Work Order is not cancelled and the Work covered by such Order is
terminated, the reasonable costs resulting from the Stop Work Order shall be allowed by
equitable adjustment or otherwise.

17



(d) Notwithstanding the provisions of this Section 12.01, the maximum amount
payable by NYSERDA to the Contractor pursuant to this Section 12.01 shall not be
increased or deemed to be increased except by specific written amendment hereto.

Section 12.02. Termination.

(a) This Agreement may be terminated by NYSERDA at any time during the
term of this Agreement with or without cause, upon ten (10) days prior written notice to

performed and expenses incurred prior to the effective date of te tion in accordance
with the provisions of the Article hereof entitled Payment and j

provisions therefor). Articles VIII, IX, and
Agreement.

o terminat¢ this agreement upon its
or delays. NYSERDA also reserves
ppletion beyond those to which the
parties agreed upon the initial executio agreemie

t to terminate this agreement in the
tor in accordance with State Finance Law
Sections 139-j and i intentionally false or intentionally

ati by the Contractor in accordance with New York

termination notice at if§/own election, provided that, if the Contractor so elects: (i) any
such continuing W. fter receipt of the Stop Work Order or termination notice shall be
deemed not t ork pursuant to the Agreement, and (i1) NYSERDA shall have no
liability to the Contractor for any costs of the Work continuing after receipt of the Stop
Work Order or termination notice.

Section 12.03. Suspension or Termination for Non-Responsibility.

(a) Suspension. NYSERDA, in its sole discretion, reserves the right to suspend
any or all activities under this Agreement, at any time, when it discovers information that
calls into question the Responsibility of the Contractor. In the event of such suspension,

18



the Contractor will be given written notice outlining the particulars of such suspension.
Upon issuance of such notice, the Contractor must comply with the terms of the
suspension order. Contract activity may resume at such time as NYSERDA issues a
written notice authorizing a resumption of performance under the Contract.

(b) Termination. Upon written notice to the Contractor, and a reasonable
opportunity to be heard with appropriate NYSERDA officials or staff, this Agreement
may be terminated by NYSERDA at the Contractor’s expense where the Contractor is
determined by NYSERDA to be non-Responsible. In such event, NYSERDA may
complete the contractual requirements in any manner it may deem adyisable and pursue
available legal or equitable remedies for breach.

Article X111

Independent Contractor

Section 13.01. Independent Contractor. (a) r under
this Agreement shall be that of an independen % an agent, and in

accordance with such status, the Contracto respective
officers, agents, employees, representati ¢ Project Director,
shall at all times during the term of this A

consistent with such status and by eement shall neither hold themselves
out as, nor claim to be acting in the ¢ ,

representatives or servants of NYSER ay claim, demand or application for

g, without limitation, vicarious
liability, professional liabil ication, rights or privileges derived
from workers’ compensation loyment insurance benefits, social security
coverage and retirénies . It is understood and agreed that the

form the Work shall be Contractor’s employee(s)

sly acknowledges NYSERDA'’s need to be advised, on an
xistence of any claim or event that might result in a claim or
claims against NYS A, Contractor and/or Contractor’s personnel by virtue of any act
or omission rt of NYSERDA or its employees. Accordingly, Contractor
expressly covenants and agrees to notify NYSERDA of any such claim or event,
including but not limited to, requests for accommodation and allegations of harassment
and/or discrimination, immediately upon contractor’s discovery of the same, and to fully
and honestly cooperate with NYSERDA in its efforts to investigate and/or address such
claims or events, including but not limited to, complying with any reasonable request by
NYSERDA for disclosure of information concerning such claim or event even in the
event that this Agreement should terminate for any reason.

asis, of t
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Article XIV

Compliance with Certain Laws

Section 14.01. Laws of the State of New York. The Contractor shall comply with
all of the requirements set forth in Exhibit C hereto.

Section 14.02. All Legal Provisions Deemed Included. It is the intent and
understanding of the Contractor and NYSERDA that each and every provision of law

to comply strictly with the laws of the State of New York with r i n in
this Agreement of all such provisions.

Agreement shall be deemed to modify t
all legal requirements.

Section 14.04. Sexual Harass 1 iLhe Contractor and all Subcontractors
must have a written sexual \ i y addressing sexual harassment in
the workplace and must p 3 S assment training to all employees.

ified or registered United States mail, return receipt requested,
(i) by facsimile transmission;

(i11) by personal delivery;

(iv) by expedited delivery service; or

(v) by e-mail, return receipt requested.

Such notices shall be addressed as follows, or to such different addresses as the
parties may from time-to-time designate as set forth in paragraph (c) below:
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NYSERDA

Name: Wendy M. MacPherson

Title: Director of Contract Management

Address: 17 Columbia Circle, Albany, New York 12203
Facsimile Number: (518) 862-1091

E-Mail Address: Wendy.MacPherson@nyserda.ny.gov
Personal Delivery: Reception desk at the above address

[Contractor Name]
Name:

Title:

Address:

Facsimile Number:
E-Mail Address:

United States mall as of the date of first attem gli and in the
1 , upon receipt.

(c) The parties may, from timgyto ti any new or different address in the
United States as their address for p ng notice under this Agreement by
giving fifteen (15) days written notlc arty sent in accordance herewith. The
parties agree to mutually desi espective representatives for the
i . Additional individuals may be
designated in writing by the implementation and
illi blems and/or for dispute resolution.

Section 15.03. Counterparts. This Agreement may be executed in counterparts
each of which shall be deemed an original, but all of which taken together shall constitute
one and the same instrument.

Article XVI

Publicity
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Section 16.01. Publicity.

(a) The Contractor shall collaborate with NYSERDA’s Communications
Department to prepare any press release and to plan for any news conference concerning
the Work. In addition, the Contractor shall notify NYSERDA’s Communications
Department regarding any media interview in which the Work is referred to or
discussed.

(b) It is recognized that during the course of the Work underghis Agreement, the

under this Agreement. In any such information, the Contract
funding participation in the Project and shall state that “NYSE

contrary contained herein, the Contractor shall have t
disseminate project results for educational pusg i
Contractor’s policies.

(c) Commercial promotiona
Contractor shall credit NYSERDA,
for review and recommendations to i
wording of such credit can
approval, such credit may

, however, that all such promotional
to NYSERDA prior to use for review, as
stated above. Sucha asonably withheld, and, in the event that
ceived by the Contractor within thirty days after

up to 180 days. If NYSERDA and the Contractor do not agree
redit in connection with such materials, the Contractor may use
es not to include such credit.

22



EXHIBIT C
REVISED 12/19

STANDARD TERMS AND CONDITIONS
FOR ALL NYSERDA AGREEMENTS

(Based on Standard Clauses for New York State Contracts and Tax Law Section 5-a)

color, sex, national origin, sexual orientation, age, dis
carrier status, or marital status. Furthermore,4 ]

building or public work or for the manufaet istri materials,

" e performed within
er it nor its subcontractors shall, by
al origin: (a) discriminate in hiring

the State of New York, Contractor
reason of race, creed, color, disabilit
against any New York State.citizen wh
or (b) discriminate agains imidate
under this Agreement. If thi ikdi i greement as defined in Section 230
ction 239 thereof, Contractor agrees that

covered by of the Labor Law or a building service Agreement covered by
Article 9 thereof, neither Contractor’s employees nor the employees of its subcontractors
may be required or permitted to work more than the number of hours or days stated in
said statutes, except as otherwise provided in the Labor Law and as set forth in prevailing
wage and supplement schedules issued by the State Labor Department. Furthermore,
Contractor and its subcontractors must pay at least the prevailing wage rate and pay or
provide the prevailing supplements, including the premium rates for overtime pay, as
determined by the State Labor Department in accordance with the Labor Law.
Additionally, effective April 28, 2008, if this is a public work contract covered by Article
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8 of the Labor Law, the Contractor understands and agrees that the filing of payrolls in a
manner consistent with Subdivision 3-a of Section 220 of the Labor Law shall be a
condition precedent to payment by NYSERDA of any NYSERDA-approved sums due
and owing for work done upon the project.

3. NON-COLLUSIVE BIDDING REQUIREMENT. In accordance with Section
2878 of the Public Authorities Law, if this Agreement was awarded based upon the
submission of bids, Contractor warrants, under penalty of perjury, that its bid was arrived
at independently and without collusion aimed at restricting competition. Contractor

Contractor nor any substantially owned or affiliated:
corporation has participated, is participating, or shall

aforesaid affiliates of Contractor, is conv

laws or regulations upon the final de i
Department or any other appropriat
Agreement’s execution, such Agree
rendered forfeit and void.
business days of such con
compare Section 220-f of th:
NYCRR 105.4).

nited States subsequent to the
nt or modification thereto shall be

disposition of appeal. (See and
9-h of the State Finance Law, and 2

any moneys due to the Contractor under this

nts due and owing to NYSERDA with regard to this

ement, including any Agreement for a term commencing prior
ment, plus any amounts due and owing to NYSERDA for any
ithout limitation, tax delinquencies, fee delinquencies or

6. PROPRIETARY INFORMATION. Notwithstanding any provisions to the
contrary in the Agreement, Contractor and NYSERDA acknowledge and agree that all
information, in any format, submitted to NYSERDA shall be subject to and treated in
accordance with the NYS Freedom of Information Law (“FOIL,” Public Officers Law,
Article 6). Pursuant to FOIL, NYSERDA is required to make available to the public,
upon request, records or portions thereof which it possesses, unless that information is
statutorily exempt from disclosure. Therefore, unless the Agreement specifically requires
otherwise, Contractor should submit information to NYSERDA in a non-confidential,
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non-proprietary format. FOIL does provide that NYSERDA may deny access to records
or portions thereof that “are trade secrets or are submitted to an agency by a commercial
enterprise or derived from information obtained from a commercial enterprise and which
if disclosed would cause substantial injury to the competitive position of the subject
enterprise.” [See Public Officers Law, § 87(2)(d)]. Accordingly, if the Agreement
specifically requires submission of information in a format Contractor considers a
proprietary and/or confidential trade secret, Contractor shall fully identify and plainly
label the information “confidential” or “proprietary” at the time of disclosure. By so
marking such information, Contractor represents that the information has actual or
potential specific commercial or competitive value to the competito Contractor.
Without limitation, information will not be considered confidenti proprietary if it is
or has been (i) generally known or available from other source out obligation
concerning its confidentiality; (i1) made available by the own
obligation concerning its confidentiality; or (iii) already availab

relevant statutory law and regulations, ca
Open Government (http://www.dos.
Regulations, Part 501 http://www.n
Regulations.aspx .

7. IDENTIFYING RIVACY NOTIFICATION. (a)

submitted by Con i ement, Contractor shall provide to
ation number or Federal social security number,

ATION. The authority to request the above personal

r of goods or services or a lessor of real or personal property, and
the authority 4o m n such information, is found in Section 5 of the State Tax Law.
Disclosure o ormation by Contractor to the State is mandatory. The principal
purpose for which the information is collected is to enable the State to identify
individuals, businesses and others who have been delinquent in filing tax returns or may
have understated their tax liabilities and to generally identify persons affected by the
taxes administered by the Commissioner of Taxation and Finance. The information will
be used for tax administration purposes and for any other purpose authorized by law.

information from a s
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8. CONFLICTING TERMS. In the event of a conflict between the terms of the
Agreement (including any and all attachments thereto and amendments thereof) and the
terms of this Exhibit C, the terms of this Exhibit C shall control.

9. GOVERNING LAW. This Agreement shall be governed by the laws of the State
of New York except where the Federal supremacy clause requires otherwise.

10. NO ARBITRATION. Disputes involving this Agreement, including the breach
or alleged breach thereof, may not be submitted to binding arbitration (except where
statutorily required) without the NYSERDA'’s written consent, but , instead, be
heard in a court of competent jurisdiction of the State of New Yo

owed by the
ige of
hereunder shall be complete upon Contractor’s actu
NYSERDA'’s receipt of the return thereof by the Unit as refused
or undeliverable. Contractor must promptly g , of each and
every change of address to which service Q ce by NYSERDA

NYSERDA comes to know of any alle
Contractor or any of its pri 1S un
s proposal to NYSERDA, convicted
of a felony, under the laws of t 1 s or Territory of the United States, then
ise i nder this Agreement. If subsequent to the
effectiveness of this cemen A comes to know of the fact, previously

ay exercise its right to terminate this Agreement.
withheld information about such an indictment or conviction,
2 Agreement null and void and may seek legal remedies
principals. The Contractor or its principals may also be

ny violation of law which may apply in the particular

e provisions of this paragraph apply to any such indictment or
conviction of the organization itself or any of its officers, partners, or directors or
members of any similar governing body, as applicable.

13. PERMITS. It is the responsibility of the Contractor to acquire and maintain, at
its own cost, any and all permits, licenses, easements, waivers and permissions of every
nature necessary to perform the work.
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14. PROHIBITION ON PURCHASE OF TROPICAL HARDWOODS. The
Contractor certifies and warrants that all wood products to be used under this Agreement
will be in accordance with, but not limited to, the specifications and provisions of State
Finance Law Section 165 (Use of Tropical Hardwoods), which prohibits purchase and
use of tropical hardwoods, unless specifically exempted by NYSERDA.

15. OMNIBUS PROCUREMENT ACT OF 1992. 1t is the policy of New York State
to maximize opportunities for the participation of New York State business enterprises,
including minority and women-owned business enterprises as bidders, subcontractors and
suppliers on its procurement contracts.

Information on the availability of New York State subcontract nd suppliers is
available from:

NYS Department of Economic Development
Division for Small Business

625 Broadway

Albany, New York 12207
Telephone: 518-292-5200
Fax: 518-292-5884
http://www.esd.ny.gov

A directory of certified minority and
from:

The
Contractors certify th

FAct of 1992 requires that by signing this Agreement,
henever the total amount is greater than $1 million:

(a) The tor has made reasonable efforts to encourage the participation of
New York State Business Enterprises as suppliers and subcontractors, including certified
minority and women-owned business enterprises, on this project, and has retained the
documentation of these efforts to be provided upon request to the State;

(b) The Contractor has complied with the Federal Equal Opportunity Act of 1972
(P.L. 92-261), as amended;
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(c) The Contractor agrees to make reasonable efforts to provide notification to New
York State residents of employment opportunities on this project through listing any such
positions with the Job Service Division of the New York State Department of Labor, or
providing such notification in such manner as is consistent with existing collective
bargaining contracts or agreements. The Contractor agrees to document these efforts and
to provide said documentation to the State upon request; and

(d) The Contractor acknowledges notice that the State may seek to obtain offset
credits from foreign countries as a result of this contract and agrees to cooperate with the
State in these efforts.

16. RECIPROCITY AND SANCTIONS PROVISIONS.
notified that if their principal place of business is located in a
state or political subdivision that penalizes New York State ven

383, respectively) require that they be denied contract
obtain. NOTE: As of May 15, 2002, the list o 01 jurisdicti@ns subject to this

Louisiana and Hawaii. Contact NYS De
current list of jurisdictions subject toghi

the New York State Inforr
Law Section 899-aa; State

. T0 the extent this Agreement is a
ate Finance Law Sections 139-j and 139-k, by

ice Law Sections 139-j and 139-k are complete, true and
certification is found to be intentionally false or intentionally
terminate the agreement by providing written notification to

apply to Con that have entered into agreements in an amount exceeding $100,000
for the purchase of goods and services:

a) Before such agreement can take effect, the Contractor must have on file with the
New York State Department of Taxation and Finance a Contractor Certification
form (ST-220-TD).
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b) Prior to entering into such an agreement, the Contractor is required to provide
NYSERDA with a completed Contractor Certification to Covered Agency form
(Form ST-220-CA).

c) Prior to any renewal period (if applicable) under the agreement, the Contractor is
required to provide NYSERDA with a completed Form ST-220-CA.

Certifications referenced in paragraphs (b) and (c) above will be maintained by
NYSERDA and made a part hereof and incorporated herein by reference.

NYSERDA reserves the right to terminate this agreement in the e 1t is found that the

2879-c of the Public Authorities Law, by signing thi
person signing on behalf of any other party certifies,

created pursuant to paragraph (b) of subd
Law (See https://ogs.ny.gov/iran-divgstme

21. COMPLIANCE WITH
REDUCTION ACT (DERA) OF 2006%
to this Agreement, provid
Emission Reduction Act o

e New York State Diesel

nmental Conservation Law (ECL)
Environmental Conservation (DEC) Law
248, Use of Ultra Low Sulfur Diesel Fuel
(ULSD) and Best Availat nology (“BART”). Compliance includes, but is
not limited to, the de C fa heavy-duty diesel vehicle (HDDV), maintaining
documengation associa RYT evaluations, submitting to and receiving DEC

narily located or garaged. DEC regulation under 6 NYCRR

ILITY OF REPRODUCTION OF CONTRACT. Notwithstanding
the best evidence rule or any other legal principle or rule of evidence to the contrary, the
Contractor acknowledges and agrees that it waives any and all objections to the
admissibility into evidence at any court proceeding or to the use at any examination
before trial of an electronic reproduction of this contract, regardless of whether the
original of said contract is in existence.
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EXHIBIT D
NYSERDA PROMPT PAYMENT POLICY STATEMENT

504.1. Purpose and Applicability. (a) The purpose of this Exhibit is to provide a
description of Part 504 of NYSERDA's regulations, which consists of NYSERDA’s
policy for making payment promptly on amounts properly due and owing by NYSERDA
under this Agreement. The section numbers used in this document correspond to the
section numbers appearing in Part 504 of the regulations.?

(b) This Exhibit applies generally to payments due and o
to the Contractor pursuant to this Agreement. However, this
Payments due and owing when NYSERDA is exercising a ifist all or part of
the Payment, or if a State or Federal law, rule or regulation spe i

by the NYSERDA

otherwise.

504.2. Definitions. Capitalized terms not oth i i ibit shall
have the same meaning as set forth earlier in . i to said terms,
the following terms shall have the followi ext shall indicate

another or different meaning or intent:

vhich NYSERDA requisitions a check
axation and Finance, to make a

(a) “Date of Payment” mea
from its statutory fiscal agent, the D
Payment.

ent” means a Payment within the time periods applicable
pur: 4.3, through 504.5 of this Exhibit in order for NYSERDA not to

occur, in ac e with the provisions of Sections 504.3 through 504.5 of this Exhibit,
in order for NYSERDA not to be liable for interest pursuant to Section 504.6.

(f) “Proper Invoice” means a written request for Payment that is submitted by a
Contractor setting forth the description, price or cost, and quantity of goods, property or
services delivered or rendered, in such form, and supported by such other substantiating

2 This is only a summary; the full text of Part 504 can be accessed at: http://www.nyserda.ny.gov
/About/New-Y ork-State-Regulations.aspx
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documentation, as NYSERDA may reasonably require, including but not limited to any
requirements set forth in Exhibits A or B to this Agreement; and addressed to
NYSERDA'’s Controller, marked “Attention: Accounts Payable,” at the Designated
Payment Office.

(g)(1) “Receipt of an Invoice” means:
(1) if the Payment is one for which an invoice is required, the later of:

(a) the date on which a Proper Invoice is act received in the

Office.

(i1) if the Agreement provide
date or at a predetermined interval
30th calendar day, excluding lega
predetermined.

ered, even though the Contractor has
invoiced NYSERDA for the po completed or delivered, NYSERDA will
not be in Receipt oice un 1ed minimum amount of the systems,
goods, property or completed or delivered.

tion by NYSERDA of a payment due a Contractor
amount of an unpaid legally enforceable debt owed by the

NYSERDA o ount properly due and owing under this Agreement shall be no later
than thirty (30) calendar days, excluding legal holidays, after Receipt of a Proper Invoice.

504.4. Payment Procedures.

(a) Unless otherwise specified in this Agreement, a Proper Invoice submitted by
the Contractor to the Designated Payment Office shall be required to initiate payment
for goods, property or services. As soon as any invoice is received in the Designated
Payment Office during normal business hours, such invoice shall be date-stamped. The
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invoice shall then promptly be reviewed by NYSERDA.

(b) NYSERDA shall notify the Contractor within fifteen (15) calendar days after
Receipt of an Invoice of:

(1) any defects in the delivered goods, property or services;
(2) any defects in the invoice; or

3) suspected improprieties of any kind.

(c) The existence of any defects or suspected impr: i revent the
commencement of the time period specified in Section 504. i defects or
improprieties are corrected or otherwise resolved.

(d) If NYSERDA fails to notify a Contr: y within
the fifteen (15) calendar day period specified in sub i i n, the sole
effect shall be that the number of days allowg
number of days between the 15th day ang i transmitted to

e provisions of Sections 504.3 and 504.4 of this
g facts Or circumstances, which may occur concurrently or
justify extension of the Payment Due Date:

provides Payment will be made on a specific date or at a
without having to submit a written invoice, if any

required by reement or other State or Federal mandate has not been submitted to
NYSERDA on a timely basis, then the Payment Due Date shall be extended by the
number of calendar days from the date by which all such matter was to be submitted to
NYSERDA and the date when NYSERDA has actually received such matter.

(b) If an inspection or testing period, performance verification, audit or other
review or documentation independent of the Contractor is specifically required by this
Agreement or by other State or Federal mandate, whether to be performed by or on
behalf of NYSERDA or another entity, or is specifically permitted by this Agreement or
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by other State or Federal provision and NYSERDA or other entity with the right to do
so elects to have such activity or documentation undertaken, then the Payment Due Date
shall be extended by the number of calendar days from the date of Receipt of an Invoice
to the date when any such activity or documentation has been completed, NYSERDA
has actually received the results of such activity or documentation conducted by another
entity, and any deficiencies identified or issues raised as a result of such activity or
documentation have been corrected or otherwise resolved.

(c) If an invoice must be examined by a State or Federal agency, or by another

inspection, and any deficiencies identified or issues raised as a
have been corrected or otherwise resolved.

Payment Due Date shall be extended by th ' om the date of
Receipt of an Invoice to the date when ¢

. If NYSERDA fails to make Prompt
actor on the Payment when such

Payment, NYSERDA shall pay inte ‘
interest computed as pr0V1 ed herein 18)¢
rat in effect on the Date of Payment,

as set by the New York Stateilax‘Ce S corporate taxes pursuant to Section
a Payment shall be computed for the period
beginning on the &Date and ending on the Date of Payment

paid only from the same accounts, funds, or appropriations
e to make the related Payment.

of Prompt Payment Policy Statement into Contracts. The

it shall apply to all Payments as they become due and owing

nd conditions of this Agreement, notwithstanding that

sequently amend its Prompt Payment Policy by further rulemaking.

504.9. Notice of Objection. Contractor may object to any action taken by
NYSERDA pursuant to this Exhibit that prevents the commencement of the time in
which interest will be paid by submitting a written notice of objection to NYSERDA.
Such notice shall be signed and dated and concisely and clearly set forth the basis for
the objection and be addressed to the Vice President, New York State Energy Research
and Development Authority, at the notice address set forth in Exhibit B to this
Agreement. The Vice President of NYSERDA, or his or her designee, shall review the
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objection for purposes of affirming or modifying NYSERDA ‘s action. Within fifteen
(15) working days of the receipt of the objection, the Vice President, or his or her
designee, shall notify the Contractor either that NYSERDA ‘s action is affirmed or that it
is modified or that, due to the complexity of the issue, additional time is needed to
conduct the review; provided, however, in no event shall the extended review period
exceed thirty (30) working days.

504.10. Judicial Review. Any determination made by NYSERDA pursuant to
this Exhibit that prevents the commencement of the time in which interest will be paid is
subject to judicial review in a proceeding pursuant to Article 78 of e Civil Practice

(b) With respect to the court egal processes referred to in
subdivision (a) of this section, any in i incurred by NYSERDA after the
date specified therein pu i other than Public Authorities
Law Section 2880 shall be d by such separate provision of law,
shall be paid as directed by th 11 be paid from any source of funds
available for tha )
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Exhibit E
Rate Schedule

PROJECT PERSONNEL & RATES

DIRECT PERSONNEL COSTS:

Title Classifications Not to Exceed Hourly Rate Range

Year 1

Min. Max. Mi

MULTIPLIER (including Profit/Fix

Profit / Fixed Fee:

Overnight Mail
Supplies Test pment Rentals Report Reproduction/Outside Printing
Postage er Services Subcontracts
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Exhibit F
Social Media Contract Addendum

If the Contractor has been authorized to use a Social Media Site to post information
pertaining to NYSERDA programs, the Contractor shall comply with the following:

1. Only authorized and designated individuals shall have permission to publish
content on the Social Media Site that relates to NYSERDA programs.

2. Will not post classified, sensitive, confidential, or trade secr

3. Will replace error with fact, not argument.
4. Must note the use of incorrect information or misstateme

5. Must use best judgment for all activities.

shall maintain a copy of suc
management requirements.

10. tial information, or information the disclosure of which is

¢ appointed to be responsible for periodically monitoring and
ERDA related content on the Social Media Site.

maintaining

12. Socia Site account administrators shall review site activity and content for
exploitation or misuse.

Supervisors of employees granted access to Social Media Sites shall be responsible for
monitoring employee use of those Social Media Sites.
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