RFP 3928-RD3 - Early Design Support
Attachment A — Sample Agreement

New York State Energy Research and Development Authority
(“NYSERDA”)

AGREEMENT

1. Agreement Number:
2. Contractor:
3. Project Director:

4. Effective Date:

5. Total Amount of Award: Cumulative A as rk Orde sued
6. ProjectPeriod:
7. Expiration Date:

8. Commitment Terms an

This Agreement consists 0 ing documents:

° Exhibit A,

° ExhibitB, G ions, Terms and Conditions;

° Exhibit C, Sta

° olicy Statement;

° dule; and

° ia Contract Addendum.

9.ACC . IS AGREEMENT SHALL NOT BECOME EFFECTIVE

UNLESS EXECU BELOW BY NYSERDA.

[CONTRACTOR] NEW YORK STATE ENERGY
RESEARCH AND DEVELOPMENT
AUTHORITY

Signature: Signature:
NYSERDA Authorized Signatory

Name

Title




EXHIBIT A

STATEMENT OF WORK
BUILDINGS OF EXCELLENECE EARLY DESIGN STAGE FUNDING SUPPORT
SERVICES
1.0 GENERAL
The New Construction Program Buildings of Excellence Early De tage Funding
approved Design Firm Partner XXXXX (hereafter, the “Contra shall provide early

multifamily
projects resulting in acarbon neutral-ready or net zero energ e request or

direction of NYSERDA. The term “Customer” is used throughou

r carbon neu
performance, including but not limited topics such

i Embodied carbon,
ii. Health, safety, prod
occupants, and
iii. Resiliencyan
b. Completing additio

2ssary to achieve carbon neutral-
ot limited to:

C),Eeadership in Energy and

LEED), Passive House Institute (PHI), and
US (PHIUS) standards.

plications for third party standards and

urn on investments, total value propositions, cost benefit ratios,

mpliance to Local Laws and other impending policies,

ting cleaning, operational, and maintenance manuals, plans, and

edures that can be used by the building owners to assist in
refrigerant management and operational waste reduction,

f. Participating in additional meetings to facilitate an integrated project,

g. Completing a more robust promotion and publicity plan in accordance
with the Exhibit F, Social Media Contract Addendum.

2.0 NEW CONSTRUCTION INITIATIVES SUPPORT SERVICES

A. Services on Behalf of NYSERDA




The Contractor may be asked to provide services on behalf of NYSERDA. Such
requests may be on either acompetitive or single source basis. Upon NYSERDA
direction, the Contractor shall provide a cost-not-to-exceed estimate to carry out the
services. Costs for these services will be paid by NYSERDA. A Task Work Order (TWO)
will be issued under this Agreement for any services requested by NYSERDA. No work
shall commence until a Notice to Proceed and approved TWO and Purchase Order
Number are issued to the Contractor.

N
S




EXHIBIT B
GENERAL CONTRACT PROVISIONS, TERMS AND CONDITIONS
Article |
Definitions
Section 1.01. Definitions. Unless the context otherwise requires, the terms
defined below shall have, for all purposes of this Agreement, the resgctive meanings set

forth below, the following definitionsto be equally applicable to the singular and
plural forms of any of the terms defined.

(a) General Definitions:

Agreement: This Agreement shall consist igits noted
thereon, all of which are made a part hereof as if set

Budget: Collectively, the budgets sétforth I
consistent with the rates set forth in Ex E hereto

Cash-based Expenses: Tho igatie Contractor that shall be settled in
cash.

Contract Adminis ector of Contract Management, Wendy
M. MacPherson, or such ot esignated, in writing, by NYSERDA

mation regardless of form or characteristic
first produced in th Agreement that is specified to be compiled

under this Agreeme

: THE date, located on Page One, Item No. 7, beyond which any
e disencumbered, unless NYSERDA, in its sole discretion, elects
ons of this date are only effective if in writing.

funding balances wil
to extend. Ag s

Proprietary Information: Recorded information regardless of formor
characteristic, produced or developed outside the scope of this Agreement and without
NYSERDA financial support, provided that such information is not generally known or
available from other sources without obligation concerning their confidentiality; has not
been made available by the owner to others without obligation concerning its
confidentiality; and is not already available to NYSERDA without obligation concerning
its confidentiality. Under no circumstances shall any information included in the Final




Report delivered by Contractor pursuant to Exhibit A, Statement of Work, if applicable,
be considered Proprietary Information.

Person: An individual, a corporation, an association or partnership, an
organization, a business or a government or political subdivision thereof, or any
governmental agency or instrumentality.

Responsible: Responsible or Responsibility means the financial ability, legal
capacity, integrity and past performance of Contractor and as such terms have been

including any purchase order for the procurement
supplies in connection with the Work.

Task Work Order P

by the Contractor.

Exhibit A and in individual Task Work Orders
issued pursuantto t ncluding the procurement of equipment and supplies
incon d the performance of all other requirements imposed upon the

Article 11

Performance of Work

Section 2.01. Manner of Performance. Subject to the provisions of Article XIlI
hereof, the Contractor shall perform all of the Work described in the Statement of Work,
or cause such Work to be performed in an efficient and expeditious manner and in
accordance with all of the terms and provisions of this Agreement. The Contractor shall
perform the Work in accordance with the current professional standards and with the
diligence and skill expected for the performance of work of the type described in the
Statement of Work. The Contractor shall furnish such personnel and shall procure such




materials, machinery, supplies, tools, equipment and other items as may reasonably be
necessary or appropriate to perform the Work in accordance with this Agreement.

Section 2.02. Project Personnel. Annexed as Exhibit E is a list of personnel who
will be available to perform Work under this Agreement, along with the rates that will
apply for each such person during the term of this Agreement. Itis understood and agreed
that the Project Director identified at Item 3, Page One of this Agreement shall be
responsible for the overall supervision and conduct of the Work on behalf of the
Contractor and that the personsdescribed in the Task Work Orders as provided for under

subject to the prior written approval of NYSERDA. Such ap
unreasonably withheld, and, in the event that notice of appro

Section 3.
the Exhibit A, Stat
Agreement.

verables shall be provided in accordance with
ae Task Work Orders issued pursuant to this

Article IV

Payment

ayment Terms. [If cost-share is applicable, insert - It is
understood a ed that NYSERDA and the Contractor are sharing the costs for the
Work to be performed.] In consideration for this Agreement and as NYSERDA’s full
payment for the costs of the performance of all Work, and in respect of all other direct
and indirect costs, charges or expensesincurred in connection therewith, NYSERDA
shall pay to the Contractor amounts not to exceed the maximum amount set forth in Item
5, Page One of this Agreement for the cost elements identified in the Budget to be funded
with NYSERDA funds, subject to the provisions and restrictions contained herein,
including, without limitation, the Prompt Payment Policy Statement attached hereto as
Exhibit D. NYSERDA is not obligated to make any payments beyond the Expiration




Date of this contract. Any funding balances will be disencumbered at that time, unless
NYSERDA, in its sole discretion, elects to extend the Expiration Date. Any changes to
expiration dates will be effective only if in writing. NYSERDA’s payments shall be on a
reimbursement basis, and shall be paid only to the extent that Cash-based Expenses are
incurred by the Contractor in performance of the Work in accordance with the provisions
of this Agreement, and the following:

[CASE I: Cost Reimbursable]

(a) Staff Charges: To the extent Cash-based Expenses are i
Contractor, Contractor shall be reimbursed for amounts paid to it
services performed by its employees under the terms of this
the employee’s wage rate as shown in Exhibit E or the actua
and applicable at the time the Work is performed.

Contractor, the Contractor shall be reimbursed for rea ctual direct
costs incurred (e.g., equipment, supplies, tra ssociated with
the performance of the Agreement) to the g ance of the Work

and to the extent such costs are anticipat
Travel, lodging, meals and incident
necessary costs incurred. Costs sh
Federal Travel Regulations. Reimb

pe reimbursed for reasonable and
daily per diem rates published in the
e use of personal vehicles shall be

as shown in Exhibi : warrants and guarantees, in accordance with
Section 9.01(Kk) here e foregoing indirect costs charged herein have
ractor’s reasonably anticipated indirect costs during
and calculated consistent with generally accepted accounting

(e) Task Work Order Cost Cap: The Task Work Order budget must state a not-to-
exceed cost cap or ceilingamount for each Task Work Order assignment. The Contractor
shall not accrue billable costs beyond the not-to-exceed cost cap in the Task Work Order
without approval in writing by NYSERDA.

Section 4.02. Progress Payments.




(a) Invoicing: The Contractor may submit invoicesfor progress payments no
more than once each month and no less than once each calendar quarter for Work
performed during such period. Invoices shall be submitted electronically to NYSERDA’s
online invoice system at: https://services.nyserda.ny.gov/Invoices/ or, if this project is
managed through NYSERDA’s Salesforce application, via NYSERDA’s Salesforce
Contractor Portal with the Contractor’s log-in credentials. If electronic submission is not
possible, invoices may be addressed to NYSERDA, “Attention: Accounts Payable.”

Such invoices shall reference the purchase order number, which will be generated and
provided to the Contractor upon Task Work Order execution, and the Agreement number

the cost categories set forth in the Budget. Invoices shall be i
reasonable documentation for the above to provide evidence of

the lesser of: (i) the actual rate at the time the Wor
listed for each such employee listed in the Budget.

Expiration Date of the contract.
Section 4.03. Final Payme ceptance by NYSERDA of all
ork, pursuant to Section 6.02 hereof,

ntation as, and in such form as,
NYSERDA may require. ment hereunder must, under any and
all circumstances, prior to the Expiration Date of the contract.
In accordance witQia 1bj nsof NYSERDA’s Prompt Payment Policy
Statement, attached C i NYSERDA shall pay to the Contractor within

together with such suppo

lease by the Contractor. The acceptance by the Contractor of
SERDA under each Task Work Order issued pursuant to this
Agreement, ease NYSERDA from all claims and liability that the Contractor, its
representatives and assigns might otherwise have relating to the Task Work Order. The
acceptance by the Contractor of final payment shall release NYSERDA fromall claims
and liability that the Contractor, its representatives and assigns might otherwise have
relating to this Agreement.

Section 4.05. Maintenance of Records. Unless otherwise addressed by separate
provision(s) within this Agreement governing the destruction of certain project data, the
Contractor shall keep, maintain, and preserve at its principal office throughout the term of



https://services.nyserda.ny.gov/Invoices/

the Agreementand for a period of three years after acceptance of the Work, full and
detailed books, accounts, and records pertaining to this Agreement, including without
limitation, all data, bills, invoices, payrolls, time records, expense reports, subcontracting
efforts and other documentation evidencing, or in any material way related to,
Contractor’s performance under this Agreement.

Section 4.06. Maximum Commitment. The maximum aggregate amount payable
by NYSERDA to the Contractor shall be the amount appearing at Item 5 of page one of
this Agreement. NYSERDA shall not be liable for any costs or expenses in excess of
such amount incurred by the Contractor in the performance and co tion of the Work.

Section 4.07. Audit. NYSERDA shall have the right i ime and at all

ade under th
shall be subject to retroactive reduction for am i therein which are found by

s e State of New
York or an agency of the United States

hereunder.

this Article, the assig nce, subcontracting or other disposal of this
Agreement orany @ 3 hts, obligations, interests or responsibilities
hereunder in whole ‘ e expressconsent in writing of NYSERDA shall

limitingyit i SERDA under this Agreement, the Contractor may enter
into Subcontracts forfile performance of Work or for the purchase of materials or
equipment. Rrjor tefBeginni
Manager of alfsubContractors performing work under the Agreement, as well as all
changes in subcontractors throughout the term of the Agreement. Exceptfora
subcontractor or supplier specified in a team arrangement with the Contractor in the
Contractor’s original proposal, and except for any subcontract or order for equipment,
supplies or materials from a single subcontractor or supplier totaling less than $50,000,
the Contractor shall select all subcontractors or suppliers through a process of
competitive bidding or multi-source price review. A team arrangement is one where a
subcontractor or supplier specified in the Contractor’s proposal is performing a
substantial portion of the Work and is making a substantial contribution to the




management and/or design of the Project. In the event that a competitive bidding or
multi-source price review is not feasible, the Contractor shall document an explanation
for, and justification of, a sole source selection. The Contractor shall document the
process by which a subcontractor or supplier is selected by makinga record summarizing
the nature and scope of the work, equipment, supplies or materials sought, the name of
each person or organization submitting, or requested to submit, a bid or proposal, the
price or fee bid, and the basis for selection of the subcontractor or supplier. An
explanation for, and justification of, a sole source selection must identify why the work,
equipment, supplies or materials involved are obtainable from or require a subcontractor
with unique or exceptionally scarce qualifications or experience, spe€ialized equipment,

Agreement applicable to a subcontractor or supplier, and tho xhibit C to
the extent required by law, and all other provisions now or here to be
contained therein. Each Subcontract shall make expressreference t,and
shall state that in the event of any conflict or incon ractand

eted Vendor
Assurance of No Conflict of Interest or & such Subcontractor
prior to the execution of the Subconiact. hall be made available to the

shall contain a provision whereby the
Subcontractor warrants and guarante and shall be no actual or potential
conflict of interest that could prevent ]
rsuant to the terms of the Subcontract
NYSERDA immediately of any
ontractor shall submitto NYSERDA'’s
approval any subcontract(s) specified in
RDA approval, including any replacements

and that the Subcontractor s
actual or potential conflicts o

the Statement of
thereof.

actor shall take no action, and shall take all reasonable steps
ctors from taking any action, that would impair NYSERDA’s
rights under ment. The Contractor shall not assign, cancel or terminate any
Subcontract the prior written approval of NYSERDA’s Contract Administrator as
long as this Agreement remains in effect. Such approval shall not be unreasonably
withheld and, in the event that notice of approval or disapproval is not received by the
Contractor within thirty days after receipt of request for approval by NYSERDA, the
requested assignment, cancellation, or termination of the Subcontract shall be considered
approved by NYSERDA. Inthe eventthat NYSERDA requires additional time for
considering approval, NYSERDA shall notify the Contractor within thirty (30) days of
receipt of the request for approval that additional time is required and shall specify the
additional amount of time necessary up to sixty (60) days.

10



Article VI

Schedule; Acceptance of Work

Section 6.01. Schedule. The Work shall be performed as expeditiously as
possible in conformity with the schedule requirements contained herein and in the
Statement of Work. The draftand final versions of all deliverables shall be submitted by
the dates specified in the Exhibit A Schedule and Project Period noted in Item No. 7 of

the Task Work Order. Where the specified deliver

described.

of such party, inc i i ,acts of God or the public enemy,
expropriation or co 3 acilities, compliance with any law, order or

age restlting therefrom, fires, floods, storms, explosions,
the delay or failure to perform by any Subcontractor by reason
e beyond the reasonable control of such Subcontractor.

Article VI

Rights in Information; Confidentiality

Section 8.01. Rights in Contract and Proprietary Information.

(@) All Contract Information shall be the property of NYSERDA. The Contractor
shall not use Contract Information for any purpose other than to implement its obligations
under this Agreement.

(b) All Proprietary Information shall be the property of Contractor.

11



(c) The use, public performance, reproduction, distribution, or modification of any
materials used by Contractor in the performance of this Agreement does not and will not
violate the rights of any third parties, including, but not limited to, copyrights,
trademarks, service marks, publicity, or privacy. The Contractor shall be responsible for
obtaining and paying for any necessary licenses to use any third-party content.

(d) The Contractor agrees that to the extent it receives or is given any information
from NYSERDA or a NYSERDA contractor or subcontractor, the Contractor shall treat
such data in accordance with any restrictive legend contained there r instructions
given by NYSERDA, unless another use is specifically authoriz prior written
approval of the NYSERDA Project Manager. Contractor ack in the

of NYSERDA.

(e) In conjunction with Contractor’s p

Classification Policy (NYS-514-00
Controls Standard?.

Any non-public, confidential i mation will be kept confidential and

be used by Contractor, Contractor’s agents,
advisors other than in connection with the Work.

ontractor of the confidential nature of the Information and

are informed B
i iti be bound by the terms and conditions of this Agreement.

Il agre

(collectively dto as “ITS Security Policies”) for State Entities, including
NYSERDA. Contractor shall conform to the requirements of ITS Security Policies when
conductingwork on behalf of NYSERDA including, but not limited to, application
development, web development, hosting, or managing NYSERDA’s sensitive data are
required to comply with the NYS requirements. These requirements include, but are not
limited to, the NY'S Information Security Policy NYS-P03-002 which sets forth the
minimum requirements, responsibilities, and accepted behaviors to establish and maintain

! https://its.ny.gov/document/information-classification-standard
2 https://its.ny.gov/document/information-security-controls-standard
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a secure environment and achieve the State's information security objectives. In addition
to this umbrella policy, the following standards establish specific minimum information
security requirements:

Vulnerability Scanning Standard (NYS-S15-002)
Security Logging Standard (NYS-S14-005)
Patch Management Standard (NYS-S15-001)
Encryption Standard (NYS-S14-007)

A complete list of ITS Security Policies is available
at: https://its.ny.gov/tables/technologypolicyindex.

o information.security@nyserda.ny.gov
e (518)862-1090 x3486

Contractor will keep a record of the locati
Project Period, Contractor will return t0
proof to NYSERDA that the Infor
to an audit of its data security/des
during the contract term and for u

Agreement.

Additional information on't n the Doing Business with
NYSERDA webpa : ny.gov/About/Doing-Business-with-
NYSERDA, as amei 3

ation 1N NYSERDA’s Salesforce or other database platforms
would identify as unrelated to the Agreement or otherwise
Contractor or Subcontractors, Contractor shall notify
lyVand neither Contractor nor Subcontractor shall use such
information for its own use. Any Contractor access to NY SERDA
ed solely for NYSERDA-related matters. This shall include, but

Article IX

Warranties and Guarantees

Section 9.01. Warranties and Guarantees. The Contractor warrants and
guarantees that:

13
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(a) all information provided, and all representations made by Contractor as a part
of the Proposal Checklist or application, if any, submitted to NYSERDA in order to
obtain this Agreement were, to the best of Contractor’s knowledge, complete, true and
accurate when provided or made;

(b) as of the Effective Date, it is financially and technically qualified to perform
the Work, and is qualified to do business and is in good standing in all jurisdictions
necessary for Contractor to perform its obligations under this Agreement;

ial Federal, State,
in any way affect

(c) itis familiar with and will comply with all general and s
municipal and local laws, ordinances and regulations, if any, tha
the performance of this Agreement;

scientific standardsand engineering practices;

(e) all materials, equipment and wor

first-class quality, shall conform wi 0des, specifications, standards and
ordinances and shall have service | : ance characteristics suitable for their
intended purposes in accordance wit rently accepted scientific standards

and engineering practices;

(f) neither the Cont i loyees, agents, representatives or
servants has actual issued under the laws of the United States or
any other matter s for any claim that the performance of the
Work orany partt tent or otherwise interferes with any other right
of any Person;

furnished by tractor in connection with this Agreement contains any untrue
statement of a material fact or omits to state a material fact necessary to make the
statement not misleading, and that all facts have been disclosed that would materially
adversely affect the Work;

(1) allinformation provided to NYSERDA with respect to State Finance Law
Sections 139-jand 139-k is complete, true and accurate;

14



(J) Contractor is familiar with and will comply with NYSERDA’s Code of
Conduct for Contractors, Consultants, and Vendors with respect to the performance of
this Agreement, 3 including, but not limited to, the provisions that ensure the appropriate
use of public funds by requiring Contractors, Consultants and Vendors to refrain from
policy advocacy on behalf of NYSERDA unless explicitly authorized, and in the manner
described, under the terms of their Agreement; and to refrain from providing advocacy
positions or opinions of their own that could be construed as those of NYSERDA;

(k) its rates for the indirect costs charged herein have been determined based on
the Contractor’s reasonably anticipated indirect costs during the te the Agreement
and calculated consistent with generally accepted accounting pri

() Contractor shall at all times during the Agreement in’Responsible,
and Contractor agrees, if requested by NYSERDA, to presente imui

duties required to be performed pursua : i ent. The Contractor
shall have a duty to notify NYSERDA i i any actual’or potential conflicts of
interest.

ontractor shall protect, indemnify and hold
ew York from and against all liabilities, losses,

Article shall survive any expiration or termination of this
t be limited by any enumeration herein of required insurance

Agreementand shall
coverage.

Article XI

Insurance

3http://www.nyserda.ny.gov/About/Board-Governance.aspx
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Section 11.01. Maintenance of Insurance; Policy Provisions. The Contractor, at
no additional direct cost to NYSERDA, shall maintain or cause to be maintained
throughout the term of this Agreement, insurance of the types and in the amounts
specified in the Section hereof entitled Types of Insurance. All such insurance shall be
evidenced by insurance policies, each of which shall:

(a) exceptpolicies in evidence of insurance required under Section 11.02(b),
name or be endorsed to cover NYSERDA, the State of New York and the Contractor as
additional insureds;

(b) provide that such policy may not be cancelled or modi until at least 30

days after receipt by NYSERDA of written notice thereof; an
(c) bereasonably satisfactory to NYSERDA in all other

Section 11.02. Typesof Insurance. Thety
to be maintained under this Article are as follows:

personal injury or sickness or deat on, $1 000,000 in respect of claims
arising out of personal injury, sickne y oneaccident or disaster, and
$1,000,000 in respect of clai isi ertysdamage in any one accident or

expire on a date prior to acceptance of the Work by

the section hereof entitled Acceptance of Work, the Contractor,
not less tha ior to such expiration date, shall deliver to NYSERDA certificates
of insurance ing the renewal of such policies, and the Contractor shall promptly
pay all premiums thereon due. In the event of threatened legal action, claims,
encumbrances, or liabilities that may affect NYSERDA hereunder, or if deemed
necessary by NYSERDA due to events rendering a review necessary, upon request the
Contractor shall deliver to NYSERDA a certified copy of each policy.

Article XI1

Stop Work Order; Termination; Non-Responsibility

16



Section 12.01. Stop Work Order.

(a) NYSERDA may atany time, by written Order to the Contractor, require the
Contractor to stop all or any part of the Work called for by this Agreement for a period of
up to ninety (90) days after the Stop Work Order is delivered to the Contractor, and for
any further periodto which the parties may agree. Any such order shall be specifically
identified as a Stop Work Order issued pursuant to this Section. Upon receipt of such an
Order, the Contractor shall forthwith comply with its terms and take all reasonable steps
to minimize the incurrence of costs allocable to the Work covered byfthe Order during
the period of work stoppage consistent with public health and saf. ithin a period of

(i)  terminate the Work covered by su idechi mination Section
of this Agreement.

(b) If a Stop Work Order is
the Order or any extension thereof e
equitable adjustment shall
any, or a combination th

ection is cancelled or the period of
actor shall resume Work. An
made in schedule, the estimated cost, the fee, if

ease in the time required for, or in the
allocable to, the performance of any part of this

(i) asserts a claim for such adjustments within 30 daysafter the end of

such action, NYSERDA may receive and act upon any such
erted at any time prior to final payment under this Agreement.

(c) 1 ork Order is not cancelled and the Work covered by such Order is
terminated, the reasonable costs resulting from the Stop Work Order shall be allowed by
equitable adjustment or otherwise.

(d) Notwithstanding the provisions of this Section 12.01, the maximum amount
payable by NYSERDA to the Contractor pursuant to this Section 12.01 shall not be
increased or deemed to be increased except by specific written amendment hereto.

Section 12.02. Termination.

17



(a) This Agreement may be terminated by NYSERDA at any time during the
term of this Agreement with or without cause, upon ten (10) days prior written notice to
the Contractor. In such event, payment shall be paid to the Contractor for Work
performed and expenses incurred prior to the effective date of termination in accordance
with the provisions of the Article hereof entitled Payment and in reimbursement of any
amounts required to be paid by the Contractor pursuant to Subcontracts; provided,
however, that upon receipt of any such notice of termination, the Contractor shall cease
the performance of Work, shall make no further commitments with respect thereto and
shall reduce insofar as possible the amount of outstanding commit (including, to the
extent requested by NYSERDA, through termination of subcontr, ini
provisions therefor). Articles VIII, 1X, and X shall survive a
Agreement.

(c) NYSERDA specifically resetve i sagreementin the
event that the certification filed by t ith State Finance Law
Sections 139-jand 139-k is found : ntlonally false or intentionally
incomplete, or that the certification atractor in accordance with New York

de the Contractor from continuing to carry
r receipt of a Stop Work Order or
vided that, if the Contractorso elects (i) any

any or all activities under this Agreement, at any time, when it discovers information that
calls into question the Responsibility of the Contractor. In the event of such suspension,
the Contractor will be given written notice outlining the particulars of such suspension.
Upon issuance of such notice, the Contractor must comply with the terms of the
suspension order. Contractactivity may resume at such time as NYSERDA issues a
written notice authorizing a resumption of performance under the Contract.

(b) Termination. Upon written notice to the Contractor, and a reasonable
opportunity to be heard with appropriate NYSERDA officials or staff, this Agreement

18



may be terminated by NYSERDA at the Contractor’s expense where the Contractor is
determined by NYSERDA to be non-Responsible. In such event, NYSERDA may
complete the contractual requirements in any manner it may deem advisable and pursue
available legal or equitable remedies for breach.

Article X111

Independent Contractor

Section 13.01. Independent Contractor. (a) The status of th ntractor under

officers, agents, employees, representatives and servants, inc
shall at all times during the term of this Agreement conduct the

from workers’ compensation coverage, ¢
coverage and retirement membershi
Vork shall be Contractor’s employee(s)
nployee(s) to be considered

ediately upon contractor’s discovery of the same, and to fully
NYSERDA in its efforts to investigate and/or address such
ing but not limited to, complying with any reasonable request by
ure of information concerning such claim or event even in the
ment should terminate for any reason.

claims or events, incl

NYSERDA di

event that thi
Article XIV

Compliance with Certain Laws

Section 14.01. Laws of the State of New York. The Contractor shall comply with
all of the requirements set forth in Exhibit C hereto.
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Section 14.02. All Legal Provisions Deemed Included. Itisthe intentand
understanding of the Contractor and NYSERDA that each and every provision of law
required by the laws of the State of New York to be contained in this Agreement shall be
contained herein, and if, through mistake, oversight or otherwise, any such provision is
not contained herein, or is not contained herein in correct form, this Agreement shall,
upon the application of either NYSERDA or the Contractor, promptly be amended so as
to comply strictly with the laws of the State of New York with respect to the inclusion in
this Agreement of all such provisions.

Section 14.03. Other Legal Requirements. The references rticular laws of
the State of New York in this Article, in Exhibit C and elsewhered

Agreement shall be deemed to modify the obligations of the
all legal requirements.

Notices, Entire A

Section 15.01. Notices.

delivery;
d delivery service; or

parties may e-to-time designate as set forth in paragraph (c) below:
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NYSERDA

Name: Wendy M. MacPherson

Title: Director of Contract Management

Address: 17 Columbia Circle, Albany, New York 12203
Facsimile Number: (518) 862-1091

E-Mail Address: Wendy.MacPherson@nyserda.ny.gov
Personal Delivery: Reception desk at the above address

[Contractor Name]
Name:

Title:

Address:

Facsimile Number:
E-Mail Address:

(b) Any such notice shall be deemed to hav
personal delivery or, in the case of expedited deliver

y any new ordifferent address in the
ng notice under this Agreement by
sarty sent in accordance herewith. The
espective representatives for the

. Additional individuals may be
implementation and

oblems and/or for dispute resolution.

(c) The parties may, from ti
United States as their address for p
giving fifteen (15) days written noti
parties agree to mutually designate in
purposes of receiving noti
designated in writing by the
administration/billi

2nts andtinderstandings relating to the subject matter hereof.
tensions, which may be signed by NYSERDA and require no

Section 15.03. Counterparts. This Agreement may be executed in counterparts
each of which shall be deemed an original, but all of which taken together shall constitute
one and the same instrument.

Article XVI

Publicity
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Section 16.01. Publicity.

(a) The Contractor shall collaborate with NYSERDA’s Communications
Department to prepare any press release and to plan for any news conference concerning
the Work. In addition, the Contractor shall notify NYSERDA’s Communications
Department regarding any media interview in which the Work is referred to or
discussed.

(b) Itis recognized that duringthe course of the Work unde
Contractor or its employees may from time to time desire to publi

is Agreement, the
formation

contrary contained herein, the Contractor shall have t
disseminate project results for educational p i

(c) Commercial promotion ertisementsproduced by the
3 , and shall be submitted to NYSERDA
for review and recommendations to I fectiveness prior to use. The

, however, that all such promotional
to NYSERDA prior to use for review, as
stated above. Suche easonably withheld, and, in the event that

) eceived by the Contractor within thirty days after

‘ at NYSERDA requires additional time for

ERDA shall notify the Contractor within thirty days of receipt
that additional time is required and shall specify the additional
pto 180 days. If NYSERDA and the Contractor do not agree
redit in connection with such materials, the Contractor may use
es notto include such credit.

such materi
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EXHIBIT C
REVISED 12/19

STANDARD TERMS AND CONDITIONS
FOR ALL NYSERDA AGREEMENTS

(Based on Standard Clauses for New York State Contracts and Tax Law Section 5-a)

The parties to the Agreement agree to be bound by the followingelauses which are

hereby made a part of the Agreement to the extent applicable:

Labor Law, |f this is an Agreement forth ‘ i air of any public
building or public work or for the manu istri materials,
equipmentor supplies, and to the e i e performed within
the State of New York, Contractor er it nor its subcontractors shall, by
reason of race, creed, color, disabili al origin: (a) discriminate in hiring
againstany New York Stateciti ad available to perform the work;
or (b) discriminate agains hired for the performance of work
under this Agreement. If th greement as defined in Section 230
of the Labor Law, ction 239 thereof, Contractor agrees that
neither it nor its s4BE a nof race, creed, color, national origin, age,

of work under this contract. Contractor is subject to
1 per day for any violation of Section 220-e or Section 239 as

p of this Agreement and forfeiture of all moneys due

gequent violation.

OURS PROVISIONS. If thisis a public work Agreement
covered by of the Labor Law or a building service Agreement covered by
Avrticle 9 thereof, neither Contractor’s employees nor the employees of its subcontractors
may be required or permitted to work more than the number of hours or days stated in
said statutes, except as otherwise provided in the Labor Law and as set forth in prevailing
wage and supplement schedules issued by the State Labor Department. Furthermore,
Contractor and its subcontractors must pay at least the prevailing wage rate and pay or
provide the prevailing supplements, including the premium rates for overtime pay, as
determined by the State Labor Department in accordance with the Labor Law.
Additionally, effective April 28, 2008, if this is a public work contract covered by Article
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8 of the Labor Law, the Contractor understands and agrees that the filing of payrollsin a
manner consistent with Subdivision 3-a of Section 220 of the Labor Law shall be a
condition precedent to payment by NYSERDA of any NYSERDA -approved sums due
and owing for work done upon the project.

3. NON-COLLUSIVE BIDDING REQUIREMENT. In accordance with Section
2878 of the Public Authorities Law, if this Agreement was awarded based upon the
submission of bids, Contractor warrants, under penalty of perjury, that its bid was arrived
at independently and without collusion aimed at restricting competition. Contractor

aforesaid affiliates of Contractor, is con
laws or regulations upon the final d
Department or any other appropria
Agreement’s execution, such Agree
rendered forfeitand void.
business days of such co r disposition of appeal. (See and

compare Section 220-f of t 10M239-h of the State Finance Law, and 2
NYCRR 105.4).

United States Commerce
nited States subsequent to the
ant or modification thereto shall be

any moneys due to the Contractor under this

nts dueand owing to NYSERDA with regard to this

ement, including any Agreement for a term commencing prior
t, plus any amounts due and owing to NYSERDA for any
ithout limitation, tax delinquencies, fee delinquencies or

6. PROPRIETARY INFORMATION. Notwithstandingany provisions to the
contrary in the Agreement, Contractorand NYSERDA acknowledge and agree that all
information, in any format, submitted to NYSERDA shall be subject to and treated in
accordance with the NYS Freedom of Information Law (“FOIL,” Public Officers Law,
Avrticle 6). Pursuantto FOIL, NYSERDA is required to make available to the public,
upon request, records or portions thereof which it possesses, unless that information is
statutorily exempt from disclosure. Therefore, unless the Agreement specifically requires
otherwise, Contractor should submit information to NYSERDA in a non-confidential,
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non-proprietary format. FOIL does provide that NYSERDA may deny access to records
or portions thereof that “are trade secrets or are submitted to an agency by a commercial
enterprise or derived from information obtained from a commercial enterprise and which
if disclosed would cause substantial injury to the competitive position of the subject
enterprise.” [See Public Officers Law, 8 87(2)(d)]. Accordingly, if the Agreement
specifically requires submission of information in a format Contractor considers a
proprietary and/or confidential trade secret, Contractor shall fully identify and plainly
label the information “confidential” or “proprietary” at the time of disclosure. By so
marking such information, Contractor represents that the information has actual or

relevant statutory law and regulations, r the Committee on
Open Government (http://www.dos Q0 ut/f YSERDA'’s
Regulations, Part 501 http://www. .nys About/New-York-State-
Regulations.aspx .

7. IDENTIFYING | RIVACY NOTIFICATION. (a)
FEDERAL EMPLOYER | BER and/or FEDERAL SOCIAL
SECURITY NUM i
submitted by Cortre i ement, Contractor shall provide to
jcation number or Federal social security number,

ATION. The authority to request the above personal

r of goods or services or a lessor of real or personal property, and
the authori In such information, is found in Section 5 of the State Tax Law.
Disclosure o ormation by Contractor to the State is mandatory. The principal
purpose for which the information is collected is to enable the State to identify
individuals, businesses and others who have been delinquent in filing tax returns or may
have understated their tax liabilities and to generally identify personsaffected by the
taxes administered by the Commissioner of Taxation and Finance. The information will
be used for tax administration purposes and for any other purpose authorized by law.
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8. CONFLICTING TERMS. In the event of a conflict between the terms of the
Agreement (including any and all attachments thereto and amendments thereof) and the
terms of this Exhibit C, the terms of this Exhibit C shall control.

9. GOVERNING LAW. This Agreement shall be governed by the laws of the State
of New York except where the Federal supremacy clause requires otherwise.

10. NO ARBITRATION. Disputes involving this Agreement, including the breach
or alleged breach thereof, may not be submitted to binding arbitration (except where
statutorily required) without the NYSERDA’s written consent, but
heard in a court of competent jurisdiction of the State of New Yq

11. SERVICE OF PROCESS. In addition to the metho i lowed by the

NYSERDA'’s receipt of the return thereof by the Uni as refused
or undeliverable. Contractor must promptly g , of each and
every change of address to which service @ ice by NYSERDA

to the last known address shall be sufficignt. a i irty (30) calendar
days after service hereunder is com INkich &

12. CRIMINAL ACTIVITY. | ) the effectiveness of this Agreement,
NYSERDA comes to know,of any all
Contractor orany of its p isunder i enttor a felony, or has been, within
’s proposal to NYSERDA, convicted
s or Territory of the United States, then
NYSERDA may & nder this Agreement. If subsequentto the
effectiveness of th E€ DA comes to know of the fact, previously

ay exercise its right to terminate this Agreement.

y withheld information about such an indictment or conviction,
Agreement null and void and may seek legal remedies
principals. The Contractor or its principals may also be

ny violation of law which may apply in the particular

ontractor which is an association, partnership, corporation, or
other organi e provisions of this paragraph apply to any such indictment or
conviction of the organization itself or any of its officers, partners, or directors or
members of any similar governing body, as applicable.

13. PERMITS. It is the responsibility of the Contractor to acquire and maintain, at
its own cost, any and all permits, licenses, easements, waivers and permissions of every
nature necessary to perform the work.
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14. PROHIBITION ON PURCHASE OF TROPICAL HARDWOODS. The
Contractor certifies and warrants that all wood products to be used under this Agreement
will be in accordance with, but not limited to, the specifications and provisions of State
Finance Law Section 165 (Use of Tropical Hardwoods), which prohibits purchase and
use of tropical hardwoods, unless specifically exempted by NYSERDA.

15. OMNIBUS PROCUREMENT ACT OF 1992. Itis the policy of New York State
to maximize opportunities for the participation of New York State business enterprises,
including minority and women-owned business enterprises as bidders, subcontractors and
suppliers on its procurement contracts.

Information on the availability of New York State subcontrac nd supphiers is
available from:

NYS Department of Economic Development
Division for Small Business

625 Broadway

Albany, New York 12207
Telephone: 518-292-5200
Fax:518-292-5884
http://www.esd.ny.gov

A directory of certified minority an
from:

business enterprises is available

lop

NYS Departmento
ivisi inori siness Development

Division of

Albany, Ne
Telephone:

Act of 1992 requires that by signing this Agreement,
whenever the total amount is greater than $1 million:

(@) The tor has made reasonable efforts to encourage the participation of
New York State Business Enterprises as suppliers and subcontractors, including certified
minority and women-owned business enterprises, on this project, and has retained the
documentation of these efforts to be provided upon request to the State;

(b) The Contractor has complied with the Federal Equal Opportunity Act of 1972
(P.L. 92-261), as amended,;

27


http://www.esd.ny.gov/
http://www.empire.state.ny.us/

(c) The Contractor agrees to make reasonable efforts to provide notification to New
York State residents of employment opportunities on this project through listing any such
positions with the Job Service Division of the New York State Department of Labor, or
providing such notification in such manner as is consistent with existing collective
bargaining contracts or agreements. The Contractor agrees to document these efforts and
to provide said documentation to the State upon request; and

(d) The Contractor acknowledges notice that the State may seek to obtain o ffset
credits from foreign countries as a result of this contract and agrees to cooperate with the
State in these efforts.

Louisiana and Hawaii. Contact NYS De
current list of jurisdictions subject tg

BREACH AND NOTIFIC
the New York State Infor
Law Section 899-aa; State

all comply with the provisions of
otification Act (General Business
208).

. 10 the extent this Agreementisa
ate Finance Law Sections 139-j and 139-k, by

e with the terms of the agreement.

EWITH TAX LAW SECTION 5-a. The following provisions
apply to Con that have entered into agreements in an amount exceeding $100,000
for the purchase of goodsand services:

a) Before such agreement can take effect, the Contractor must have on file with the
New York State Department of Taxation and Finance a Contractor Certification
form (ST-220-TD).
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b) Prior to entering into such an agreement, the Contractor is required to provide
NYSERDA with a completed Contractor Certification to Covered Agency form
(Form ST-220-CA).

c) Prior to any renewal period (if applicable) under the agreement, the Contractor is
required to provide NYSERDA with a completed Form ST-220-CA.

Certifications referenced in paragraphs (b) and (c) above will be maintained by
NYSERDA and made a part hereof and incorporated herein by reference.

NYSERDA reserves the right to terminate this agreementin the e itis found that the
certification filed by the Contractor in accordance with Tax L ction 5za was false
when made.

person signing on behalf of any other party certifies,
partnership each party thereto certifies as to its

21. COMPLIANCE WITH
REDUCTION ACT (DERA) OF 200 3
to this Agreement, provi ith the New York State Diesel
Emission Reduction Acto nmental Conservation Law (ECL)
Section 19-0323,and the NY Environmental Conservation (DEC) Law

atio rt 248, Use of Ultra Low Sulfur Diesel Fuel
(ULSD) and Best Awailak . hnology (“BART”). Compliance includes, butis
not limited to, the deve eavy-duty diesel vehicle (HDDV), maintaining
docum jon associate evaluations, submitting to and receiving DEC

: BILITY OF REPRODUCTION OF CONTRACT. Notwithstanding
the best evidence rule or any other legal principle or rule of evidence to the contrary, the
Contractor acknowledges and agrees that it waives any and all objections to the
admissibility into evidence atany court proceeding or to the use at any examination
before trial of an electronic reproduction of this contract, regardless of whether the
original of said contract is in existence.
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EXHIBIT D
NYSERDA PROMPT PAYMENT POLICY STATEMENT

504.1. Purpose and Applicability. (a) The purpose of this Exhibit is to provide a
description of Part 504 of NYSERDA’s regulations, which consists of NYSERDA’s
policy for making payment promptly onamounts properly due and owing by NYSERDA
under this Agreement. The section numbers used in this document correspond to the
section numbers appearing in Part 504 of the regulations.4

(b) This Exhibitapplies generally to payments dueand o
to the Contractor pursuant to this Agreement. However, this
Payments due and owing when NYSERDA is exercising a
the Payment, or if a State or Federal law, rule or regulation spe

by the NYSERDA
otapply to

otherwise.

504.2. Definitions. Capitalized terms not oth hibit shall
have the same meaning as set forth earlier ig n to said terms,
the following terms shall have the folloving ext shall indicate

another or different meaning or intent:

(a) “Date of Payment” me
from its statutory fiscal agent, the
Payment.

vhich NYSERDA requisitions a check
Eaxation and Finance, to make a

(b) “Designated Pa i e Officeof NYSERDA'’s Controller,
i York 12203.

occur, inac ce with the provisions of Sections 504.3 through 504.5 of this Exhibit,
in order for NYSERDA notto be liable for interest pursuant to Section 504.6.

(f) “Proper Invoice” means a written request for Payment that is submitted by a
Contractor setting forth the description, price or cost, and quantity of goods, property or
services delivered or rendered, in such form, and supported by such other substantiating

* This is only a summary; the full text of Part 504 canbe accessed at: http:/Aww.nyserda.ny.gov
{About/New-York-State-Regulations.aspx
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documentation, as NYSERDA may reasonably require, including but not limited to any
requirements set forth in Exhibits A or B to this Agreement; and addressed to
NYSERDA'’s Controller, marked “Attention: Accounts Payable,” at the Designated
Payment Office.

(9)(1) “Receipt of an Invoice” means:
(i) if the Paymentis one for which an invoice is required, the later of:

(a) the date on which a Proper Invoice is act received in the

Office.

(i) if the Agreement provide
date or at a predetermined interval
30th calendar day, excluding leg
predetermined.

ered, even though the Contractor has
invoiced NYSERDA for the p completed or delivered, NYSERDA will
not be in Receipt oice u ied minimum amount of the systems,

ayment Schedule. Exceptas otherwise provided by law or
regulation ogi s504.4 and 504.5 of this Exhibit, the Date of Payment by
NYSERDA ount properly due and owing under this Agreement shall be no later
than thirty (30) calendar days, excluding legal holidays, after Receipt of a Proper Invoice.

504.4. Payment Procedures.

(a) Unless otherwise specified in this Agreement, a Proper Invoice submitted by
the Contractor to the Designated Payment Office shall be required to initiate payment
for goods, property or services. Assoon as any invoice is received in the Designated
Payment Office during normal business hours, such invoice shall be date-stamped. The
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invoice shall then promptly be reviewed by NYSERDA.

(b) NYSERDA shall notify the Contractor within fifteen (15) calendar days after
Receipt of an Invoice of:

(1) any defects in the delivered goods, property or services;
(2) any defects in the invoice; or

(3) suspected improprieties of any kind.

revent the
defects or

(c) The existence of any defects or suspected impr
commencement of the time period specified in Section 504.
improprieties are corrected or otherwise resolved.

(d) If NYSERDA fails to notify a Contr ty within
the fifteen (15) calendar day period specified in sub n, the sole
effect shall be that the number of daysallo uced by the
number of days between the 15th day and transmitted to

the Contractor. If NYSERDA fails to grovi ( or its contention that
a defect or impropriety exists, the [ all be that the Payment Due Date shall
be calculated using the original d :

correction or resolution impropriety, NYSERDA shall make
Payment, consistent with [ solution and the provisions of this

Exhibit.
504.5. Exc of Payment Due Date. NYSERDA has
determlned that, nC ovisions of Sections 504.3 and 504.4 of this

g factsor circumstances, which may occur concurrently or
justify extension of the Payment Due Date:

ant provides Payment will be made on a specific date or ata
, Without having to submit a written invoice, if any

rting data, performance verification, or notice specifically
required by reement or other State or Federal mandate has not been submitted to
NYSERDA on atimely basis, then the Payment Due Date shall be extended by the
number of calendar days from the date by which all such matter was to be submitted to
NYSERDA and the date when NYSERDA has actually received such matter.

(b) If an inspection or testing period, performance verification, audit or other
review or documentation independent of the Contractor is specifically required by this
Agreement or by other State or Federal mandate, whether to be performed by or on
behalf of NYSERDA or another entity, or is specifically permitted by this Agreement or
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by other State or Federal provision and NYSERDA or other entity with the right to do
so elects to have such activity or documentation undertaken, then the Payment Due Date
shall be extended by the number of calendar days fromthe date of Receipt of an Invoice
to the date when any such activity or documentation has been completed, NYSERDA
has actually received the results of such activity or documentation conducted by another
entity, and any deficiencies identified or issues raised as a result of such activity or
documentation have been corrected or otherwise resolved.

(c) If aninvoice must be examined by a State or Federal agency, or by another
party contributing to the funding of the Contract, prior to Paymen nthe Payment
Due Date shall be extended by the number of calendar daysfro date of Receipt of

inspection, and any deficiencies identified or issues raised as a
have been corrected or otherwise resolved.

[ . If NYSERDA fails to make Prompt
Payment, NYSERDA shall pay intefest ractor on the Payment when such

as set by the New York Stat
1096(e)(1) of the Tax Law.

corporate taxes pursuant to Section
ICh a Payment shall be computed for the period

of Prompt Payment Policy Statement into Contracts. The
bit shall apply to all Payments as they become due and owing

NYSERDA bsequently amend its Prompt Payment Policy by further rulemaking.

504.9. Notice of Objection. Contractor may object to any action taken by
NYSERDA pursuant to this Exhibit that prevents the commencement of the time in
which interest will be paid by submitting a written notice of objection to NYSERDA.
Such notice shall be signed and dated and concisely and clearly set forth the basis for
the objection and be addressed to the Vice President, New York State Energy Research
and Development Authority, at the notice address set forth in Exhibit B to this
Agreement. The Vice President of NYSERDA, or his or her designee, shall review the
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objection for purposes of affirming or modifying NYSERDA ‘s action. Within fifteen
(15) working days of the receipt of the objection, the Vice President, or his or her
designee, shall notify the Contractor either that NYSERDA s action is affirmed or that it
is modified or that, due to the complexity of the issue, additional time is needed to
conduct the review; provided, however, in no event shall the extended review period
exceed thirty (30) working days.

504.10. Judicial Review. Any determination made by NYSERDA pursuant to
this Exhibit that prevents the commencement of the time in which interest will be paid is
subject to judicial review in a proceeding pursuant to Article 78 of ghe Civil Practice
Law and Rules. Such proceedings shall only be commenced u ompletion of the
review procedure specified in Section 504.9 of this Exhibit g other review
procedure that may be specified in this Agreement or by ot regulation.

504.11. Court Action or Other Legal Processes.

the date commencing a legal action fo
first.

Law Section 2880 shall be ed by such separate provision of law,
shall be paid as directed by t all be paid from any source of funds
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Exhibit E
Rate Schedule

PROJECT PERSONNEL & RATES

DIRECT PERSONNEL COSTS:

Title Classifications Not to Exceed Hourly Rate Range

Year 1l Year
Min. Max. Mi

MULTIPLIER (including Profit/Fi

Profit / Fixed Fee:

Overnight Mail
ipment Rentals Report Reproduction/Outside Printing
er Services Subcontracts

Supplies Test

Postage
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Exhibit F
Social Media Contract Addendum

If the Contractor has been authorized to use a Social Media Site to post information
pertaining to NYSERDA programs, the Contractor shall comply with the following:

1. Only authorized and designated individuals shall have permission to publish
content on the Social Media Site that relates to NYSERDA programs.

2. Will not post classified, sensitive, confidential, or trade secr

3. Will replace error with fact, not argument.
4. Must note the use of incorrect information or misstatem
5. Must use best judgment for all activities.
6. Will not post offensive content, defing

pornographic, threatening, defama

shall maintain a copy of su g o0 removal as part of records
management requirements.

rmation, or information the disclosure of which s
asion of a person’s personal privacy.

e appointed to be responsible for periodically monitoring and
maintaining ERDA related content on the Social Media Site.

Site account administrators shall review site activity and content for
exploitation or misuse.

Supervisors of employees granted access to Social Media Sites shall be responsible for
monitoring employee use of those Social Media Sites.
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